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I. INTRODUCTION

On November 26, 2018, the Committee on Veterans, chaired by Council Member Chaim Deutsch, will hold a hearing on Int. No. 479, A Local Law to amend the administrative code of the city of New York, in relation to offering discharge upgrade assistance and extending city veteran benefits to service members who were discharged because of their LGBTQ status, introduced by Council Member Dromm. The Committee will also hear Int. 1218, a Local Law to amend the administrative code of the city of New York, in relation to the creation of a discharge upgrade assistance unit at the Department of Veterans’ Services (DVS). This is the first hearing on this legislation. 
Those invited to testify at this hearing include DVS, veterans’ advocates, and service providers. 
II. BACKGROUND
In 2006, a former marine was serving in Iraq when his vehicle was hit by a roadside

bomb.
 As a result of this incident, the service member suffered a head injury and post-traumatic stress disorder (PTSD), which would impact the rest of his military service.
 Over the next year, he was in and out of trouble with military officials, mainly for small infractions, potentially related to the medication he was taking to address his injuries and illness.
 This marine was eventually discharged with an other-than-honorable (OTH) discharge status.
 Veterans who received OTH status do not generally qualify for U.S. Department of Veterans Affairs (VA) benefits, even though many may have service-related trauma.
 As a group, NPR reports, these veterans have a high suicide rate.


This veteran’s case is not unique. The VA estimates that as many as 20 percent of veterans returning from Iraq and Afghanistan may have PTSD,
 and The New York Times reported in February 2016 that as many as 13 percent of post-9/11 veterans have received less-than-honorable discharges.
 Service members may also receive less-than-honorable discharges due to misconduct stemming from a variety of other traumas, such as mental illness, brain injury, suicide attempts, sexual harassment, and sexual assault. 

Furthermore, there have also been strict military policies, which have impacted service members and proliferated such “bad paper” discharges. In one of the starkest examples of such a policy, under Don’t Ask Don’t Tell (DADT), which was in effect between 1993 and 2010, the military discharged more than 13,000 LGBTQ members because of their sexual orientation.
 Although DADT did not require members to be dishonorably discharged, many members received general discharge due only to their sexuality. A service member who otherwise might have received a general discharge under DADT could receive an OTH discharge if they were found to be engaging in “homosexual conduct.”
 
Veterans receiving less-than-honorable discharges, face a variety of consequences as a result of their “bad papers,” once they return home and attempt to re-adjust to civilian life. A veteran with any discharge status less than honorable, for example, cannot access the full range of benefits offered by the VA and, often, are denied benefits by state and local veterans affairs bodies as well.
 These benefits can include educational opportunities, medical benefits, pension benefits, home loan benefits, and even access to healthcare.
 Denying veterans these critical services and benefits, particularly when their bad paper discharge is due to trauma, their sexuality, or other extenuating circumstances, is harming this population by not connecting them with the help they require and have earned through service. Oftentimes, it is this very population—veterans who have suffered some kind of trauma—that most requires the federal, state, and local benefits and resources their bad papers deny them.

In order to help connect these veterans to critical services and benefits, to which they would otherwise be entitled but-for their general or OTH discharge status, the Committee will be hearing two bills, Int. 479 and Int. 1218, which would both require DVS to provide special assistance to veterans seeking to modify or upgrade their discharge characterization status. 
III.  DISCHARGE CATEGORIES FOR VETERANS
There are five types of discharges that a service member may receive: honorable discharge, general discharge under honorable conditions, other than honorable (OTH) discharge, bad conduct discharge (issued by special court-martial or general court-martial), and dishonorable discharge.
 Each discharge category requires different commendations and comes with different consequences. Of these five, there are three types of administrative discharge: honorable, general, and other than honorable (OTH). Administrative discharges are non-punitive and given by a discharge authority, such as a commanding officer of high rank.
 
The highest discharge a military member can receive is honorable discharge. Honorable discharge means that a service member has “met the standards of conduct and performance while enlisted” and that such service was “meritorious so as to receive a medal for bravery or valor.”
 Veterans with honorable discharge are eligible for the full range of federal, state, and local benefits.
 
General discharge is given to those “whose serve was faithful and honest in spite of some trouble—as determined by the commander.”
 Some reasons a member might receive a general discharge, as opposed to honorable, include a failure to maintain military standards in weight, fitness, dress, or appearance, a failure to progress in training, or a series of minor disciplinary infractions.
 General discharge can also be given for conditions such as illness, injury, or drug abuse.
 For this discharge type, a commander would specify the reason for the general discharge in writing.
 While general discharge is often equated with honorable discharge, this discharge category actually disqualifies veterans from receiving certain benefits.
 A veteran with general discharge is not eligible, for example, for the Montgomery GI Bill, which helps active duty members and Reservists pay for their education,
 or the Post-9/11 GI Bill programs, which helps those members who have served at least 90 days of aggregate active duty after Sept. 10, 2001 pay for college classes or on-the-job training programs.
 
Finally, OTH is given for patterns of bad behavior. This can include: a pattern of continued misconduct, an act of serious misconduct, or an abuse of authority.
 Anyone who receives a court-martial conviction without punitive discharges receives this discharge characterization.
 For example, if a military members interact with the civilian court system, for reasons such as a felony conviction leading to imprisonment, they may receive OTH.
 Although OTH is a non-punitive status, members are banned from ever reenlisting into the army or any other part of the Armed Forces and do not receive VA healthcare or most benefits provided through the VA.
 
There are several reasons, other than willful bad conduct, why a service member might receive an OTH discharge. As mentioned above, under the Don’t Ask Don’t Tell (DADT) policy, the military discharged more than 13,000 LGBTQ members due only to their sexuality.
 Under the policy, military personnel could not discriminate against or harass closeted LGBTQ service members or applicants; however, openly LGBTQ persons could not serve in the military.
 While DADT was ostensibly meant as a compromise between an outright LGBTQ ban in the military and allowing such individuals to serve, the reality of the policy was that thousands of LGBTQ service members could be and were discharged if they came out of the closet or were found to have engaged in “homosexual conduct.”
 Although DADT did not require members to be dishonorably discharged, many members received general discharge due to their sexuality.
 Further, a service member discharged for a “homosexual act” that involved an “aggravating factor” could be given an OTH discharge.
 These aggravating factors could include acts as simple as hand holding in public or hugging a loved one while being dropped off on the base or on post.
 The Navy and Marine Corps even gave those discharged for “marriage” or “attempted marriage” OTH discharge status.
 Additionally, according to the Servicemembers Legal Defense Network, LGBTQ members discharged under the policy that came before DADT were also very likely to receive discharges that were less than honorable.

In other instances, many veterans who received OTH discharges have attributed their behavior to service-related mental health issues, such as Post Traumatic Stress Disorder (PTSD) and Traumatic Brain Injury (TBI),
 or trauma, such as sexual assault or harassment, experienced during service.
 In 1989, for example, a young sailor was sexually assaulted on several occasions by a group of sailors on his ship; this service member subsequently went absent without leave (AWOL) five times and eventually agreed to an OTH discharge from the Navy to escape his situation.
 Earlier this year, after a protracted legal battle, the Board of Corrections of Naval Records agreed to overturn his record and grant him an honorable discharge.
 For veterans suffering from trauma or other mental health issues, “bad” actions stemming from their extenuating circumstances may not accurately reflect a military career during which their conduct was appropriate. 
IV.  REMEDIES FOR LESS THAN HONORABLE DISCHARGE STATUSES
Each of the military services, such as the Air Force, the Army, the Coast Guard, and the Navy, maintain a discharge review board with the authority to change, correct, or modify discharges or dismissals that are not issued by a court-martial.
 As long as they did not receive a dishonorable discharge status, 
 service members who received less-than-honorable discharges can appeal their status to one of the review boards for adjustment if they feel that their discharge status is not reflective of their service. 

In recent years, both the federal government and veteran advocacy organizations have taken steps to offer assistance to those who have received such bad paper discharges. In 2014, for example, the Army launched a webpage to allow veterans to apply for changes in discharge status.
 In March of 2017, VA Secretary David Shulkin announced that the VA would start offering mental health services for veterans with OTH discharges.
 Additionally, Iraq and Afghanistan Veterans of America (IAVA), a nonprofit that serves post-9/11 veterans, offers discharge upgrade assistance as part of its Rapid Response Referral Program.

The Department of Defense (DOD) has periodically released clarifying guidance for such discharge and military record reviews. In the past, for example, the DOD has issued guidance specifically for consideration of PTSD and TBI as discharge review boards consider status adjustment cases.
 In August 2017, the DOD issued further guidance on consideration of sexual assault, sexual harassment, or mental health conditions other than PTSD.
 In fact, a DOD memorandum from August 25, 2017, instructed the Army Review Boards Agency, the office charged with changing military records, to give “liberal consideration” to those veterans appealing their less-than-honorable discharges because of mental health conditions, traumatic brain injuries, sexual assault, or sexual harassment.
 LGBTQ service members discharged under DADT for their sexual orientation can also request a discharge review and upgrade.

Despite this remedy, according to data the military provided to The Associated Press, fewer than 1,000 people, out of the 13,000 who were discharged under DADT, have sought adjustments in their status.
 Scott Thompson, the executive direction of the Board for Correction of Naval Records has said that this is simply because many veterans do not know adjustment is an option.
  

Discharge Upgrade Assistance in New York
The state of New York provides similar services through the State Division of Veterans’ Affairs (NYSDVA), which employs Veterans Benefits Advisors who prepare and file free discharge upgrade applications for the Discharge Review Board or the Board of Military Records for each branch of the military.
 According to NYSDVA, New York is also the first state in the nation to offer veterans free access to a Discharge Upgrade Advisory Board. This panel consists of seven attorneys and provides non-binding advisory opinions to veterans who have discharge upgrade appeals that “a majority of the Board’s members deem to be meritorious.”
 NYSDVA states that the advisory opinions the board issues can be strong evidence for a veteran to include in his or her discharge appeal to the relevant federal military review boards.


ANALYSIS OF LEGISLATION

Analysis of Int. No. 479

Int. No. 479 would protect LGBTQ veterans by requiring that any veteran who was discharged from service solely due to their sexual orientation, gender identity or expression be eligible for all New York City programs, services, and benefits that are also available to veterans with honorable discharge status. The bill would also require DVS to provide, upon request, a certificate to LGBTQ veterans who were discharged due to their sexuality, gender identity or expression, stating that they are eligible for such services. Information about how to obtain such a certificate would be made available on the DVS website.

Furthermore, Int. No. 479 would require DVS to offer such LGBTQ veterans assistance with discharge characterization upgrade, change of narrative, change of separation and separation program designator codes, and change of reentry/reenlistment, as applicable. Such assistance would be provided by a legal counsel or an accredited member of a recognized organization. The commissioner of DVS would be permitted to promulgate any additional rules needed to carry out the requirements of this legislation.

This bill would take effect 120 days after it becomes law, except for any rules the commissioner may need to promulgate to enact this legislation before the effective date.
Analysis of Int. No. 1218


Int. No. 1218 would provide discharge characterization upgrade assistance to eligible veterans by creating a discharge upgrade assistance unit within DVS. This legislation would require DVS to create such a unit to assist veterans with discharge characterization upgrades, changes of narrative, changes of separation and separation program designator codes, and changes of reentry/reenlistment, as applicable. Upon request, if the unit deemed such an upgrade appeal meritorious, the unit would be allowed to provide a non-binding opinion to veterans appealing their discharge status. Such non-binding opinions could be submitted as evidence with a veteran’s claim. If the unit deems a claim not meritorious, it would be required to inform the veteran in writing the reasons for its opinion.

Further, Int. No. 1218 would require DVS to make publicly available on its website information about the discharge upgrade assistance unit as well as general information about discharge characterization upgrades and any federal or state resources helping with such upgrades as available. This legislation would also require the commissioner of DVS to establish and engage in outreach and education efforts to inform veterans about discharge characterization upgrades and the existence of the discharge upgrade assistance unit. The commissioner of DVS would promulgate any additional rules needed to carry out the requirements of this legislation.


This bill would take effect 120 days after it becomes law.
CONCLUSION

At today’s hearing, the Committee hopes to learn from advocates and the Administration whether they think the proposed legislation will benefit New York City veterans, how the bills can be strengthened, and how DVS and the City can better inform and serve those veterans who would benefit the most from this service.
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Int. No. 479
 
By Council Member Dromm
 
..Title

A Local Law to amend the administrative code of the city of New York, in relation to offering discharge upgrade assistance and extending city veteran benefits to service members who were discharged because of their LGBTQ status
..Body
 
Be it enacted by the Council as follows:
 
Section 1. Title 31 of the administrative code of the city of New York is amended by adding a new section 31-106 to read as follows:
§ 31-106 Benefits and assistance for LGBTQ veterans. a. For purposes of this section, the following terms have the following meaning:
Certificate of Eligibility. The term “certificate of eligibility” means a certificate issued by the department that can be used as proof that a discharged LGBTQ veteran is eligible for certain city benefits or services available to veterans.
Discharged LGBTQ Veterans. The term “discharged LGBTQ veteran” means a veteran who was discharged from the United States military or naval services solely due to sexual orientation, gender identity or expression; statements, consensual sexual conduct, or consensual acts relating to sexual orientation, gender identity or expression; or the disclosure of such statements, conduct or acts, that were prohibited by the armed forces at the time of discharge.
b. Notwithstanding any other provision of law, no veteran shall be denied eligibility for any city program, service, or benefit to veterans for which they would otherwise be eligible solely on the basis of the veteran’s status as a discharged LGBTQ veteran.
c. The department shall offer assistance to any discharged LGBTQ veteran seeking a discharge characterization upgrade, changes of narrative reasons for discharge, changes of separation and separation program designator codes and changes of reentry/reenlistment, where there are no aggravating factors related to the discharge. Such assistance shall be provided by legal counsel or an accredited representative of an organization recognized under section 5902 of title 38 of the United States code or successor provisions.
d. Upon request, the department shall issue a certificate of eligibility to a discharged LGBTQ veteran as proof of their eligibility to receive certain services and benefits for veterans. 
e. The department shall make information about obtaining certificates of eligibility for discharged LGBTQ veterans available on the department’s website.
f. The commissioner may promulgate such rules as may be necessary to carry out the purposes of this section.
§ 2. This local law takes effect 120 days after enactment, except that the commissioner may take all actions necessary for its implementation, including the promulgation of rules, before such effective date.
	GZ
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Int. No. 1218
By Council Member Deutsch

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the creation of a discharge upgrade assistance unit at the department of veterans’ affairs

Be it enacted by the Council as follows:
Section 1. Title 31 of the administrative code of the city of New York is amended by adding a new section 31-106 to read as follows:

§ 31-106 Discharge Upgrade Assistance Unit. a. Definitions. For the purposes of this

section the following terms have the following meanings:

Veteran. The term “veteran” means a person who has served in the active military or 

naval service of the United States and who has been released from such service otherwise than by dishonorable discharge, or who has been furloughed to the reserve.

b. The department shall create a unit to assist veterans with discharge characterization

upgrades, changes of narrative reasons for discharge, and changes of separation and separation program designator codes and changes of reentry/reenlistment, where there are no aggravating factors related to the discharge. Such assistance shall be provided by legal counsel or an accredited representative of an organization recognized under section 5902 of title 38 of the United States code or successor provisions. 


c. Upon request and where the unit deems it meritorious, the unit may provide non-binding opinions to veterans on their discharge characterization upgrade appeal that veterans may then submit as evidence with their claim. Where the unit does not deem a claim meritorious, it must inform the veteran, in writing, the reason for its opinion.

d. The department shall make available on its website, at a minimum, information about such discharge upgrade assistance unit, including services offered, the possibility of issuing non-binding opinions for meritorious appeals, and general information on discharge characterization upgrades including any applicable federal or state services available.  

e. The commissioner, in consultation with any agencies identified by the mayor, shall establish and engage in outreach and education efforts to inform veterans about discharge characterization upgrades and the existence of the discharge upgrade assistance unit.

f. The commissioner may promulgate such rules as may be necessary to carry out the purposes of this section.
§ 2. This local law takes effect 120 days after it becomes law.
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