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Oversight:
A look at the City’s underground storage tank systems, including





the recent federal consent decree regarding these systems.

On February 16, 2006, the Committee on Environmental Protection (“Committee”) will hold an oversight hearing on the City’s underground storage tank systems, including the recent federal consent decree regarding these systems.

I. Background

According to the United States Environmental Protection Agency (“EPA”), an underground storage tank system (“UST”) is “a tank and any underground piping connected to the tank that has at least 10 percent of its combined volume underground.”
  Responding to the increasing threat to groundwater posed by leaking USTs, Congress, in 1984, added Subtitle I to the Resource Conservation and Recovery Act (RCRA)
, which “required the EPA to develop a comprehensive regulatory program for USTs storing petroleum or certain hazardous substances.”
  Up until “the mid-1980s, most USTs were made of bare steel, which is likely to corrode over time and allow UST contents to leak into the environment.  Faulty installation or inadequate operating and maintenance procedures also can cause USTs to release their contents into the environment.”
  For instance, a leaking UST containing petroleum or other hazardous substance can seep into soil and contaminate groundwater.
 With the exception of about 300,000 residents in Queens, New York City residents receive their water from reservoirs located in upstate New York.  Nevertheless, “leaking tanks threaten to expose residents to soil contamination, toxic fumes with deleterious health effects, and explosions.”


In an effort to further protect the public and the environment from leaking USTs, Congress, in 1985, banned the installation of unprotected steel tanks and piping.
  A detailed discussion is provided later on in this document regarding new requirements for steel tanks and piping.  In 1986, Congress also “amended Subtitle I of RCRA and created the Leaking Underground Storage Tank Trust Fund, which is to be used for two purposes:

1. To oversee cleanups by responsible parties; and

2. To pay for cleanups at sites where the owner or operator is unknown, unwilling, or unable to respond, or which require emergency action”
   

Additionally, financial responsibility requirements were established pursuant to the 1986 amendments.
  Finally, the EPA was directed by Congress to “publish regulations that would require UST owners and operators to demonstrate they are financially capable of cleaning up releases and compensating third parties for resulting damages.”


In establishing federal requirements for USTs, EPA, in 1988, “issued UST regulations divided into three sections: technical requirements, financial responsibility requirements, and state program approval objectives.”
  According to the EPA, “technical regulations for USTs are designed to reduce the chance of releases from USTs, detect leaks and spills when they do occur, and secure a prompt cleanup.  UST owners and operators are responsible for reporting and cleaning up any releases.”
  Moreover, the financial regulations are designed, as previously mentioned “to ensure that, in the event of a leak or spill, an owner or operator will have the resources to pay for costs associated with cleaning up releases and compensating third parties.”
  Finally, the EPA recognized “that, because of the large size and great diversity of the regulated community, state and local governments are in the best position to oversee USTs.  Subtitle I of RCRA allows state UST programs approved by EPA to operate in lieu of the federal program, and EPA’s state program approval regulations set standards for state programs to meet.  States may have more stringent regulations than the federal requirements.”
  It is important to note that the “federal UST regulations apply only to underground tanks and piping storing either petroleum or certain hazardous substances.”


  In demonstrating financial responsibility, owners and operators of USTs have several options available to them, which include the option to: “obtain commercial environmental impairment liability insurance; demonstrate self-insurance; obtain guarantees, surety bonds, or letters of credit; place the required amount into a trust fund administered by a third party; or rely on coverage provided by a state financial assurance fund.”
  Additionally, “[l]ocal governments have four additional compliance mechanisms tailored to their special characteristics: a bond rating test, a financial test, a guarantee, and a dedicated fund.”


In regards to EPA’s technical regulations, they are designed, as previously mentioned, to reduce the chance of releases from USTs, detect leaks and spills when they do occur, and secure a prompt cleanup, with UST owners and operators having the responsibility of reporting and cleaning up any releases.  In order to meet the technical regulations, owners were required to upgrade, replace, or close existing UST systems by December 22, 1998.
  All new USTs installed after December 22, 1988 are required to meet the new USTs technical regulations, which consists of: 

· USTs must have catchment basins to contain spills.

· UST owners and fuel deliverer must follow industry standard practices for tank filling.

· The UST must have overfill protection.

· In the case of “pumped delivery” where fuel is delivered under pressure, the UST owner and fuel deliverer must make sure their overfill protection device works properly with pumped deliveries.

· All metal UST system components that are in contact with the ground and routinely contain product must be protected from corrosion.  All USTs must meet one of the following performance standards for corrosion protection:

· Tank and piping completely made of noncorrodible material, such as fiberglass reinforced plastic.

· Tank and piping made of steel having a corrosion-resistant coating and having cathodic protection.

· Tank made of steel clad with a thick layer of noncorrodible material.

· Tank and piping are installed without additional corrosion protection measures provided that a corrosion expert has determined that the site is not corrosive enough to cause it to have a release due to corrosion during its operating life and owners/operators maintain records that demonstrate compliance with this requirement.

· Tank and piping construction and corrosion protection are determined by the implementing agency to be designed to prevent the release or threatened release of any stored regulated substance in a manner that is no less protective of human health and the environment than the options listed above.

· UST systems must also be designed, constructed, and installed in accordance with a national code of practice
 and according to manufacturers instructions.

· UST systems installed before December 1988 must also be protected from corrosion.  These USTs must meet one of the corrosion protection standards listed above or meet one of the upgrade options described below (or close properly
):

· Interior lining;

· Cathodic protection; and

· Internal lining combined with cathodic protection.

· UST owners must notify state or local authorities of the existence of an UST and its leak prevention measures, or of the permanent closure of an UST.  Technical regulations also set EPA guidelines for notifying authorities of spills of more than 25 gallons.

· Owners and operators must also keep records on:

· Inspection and test results for the cathodic protection system.

· Repairs or upgrades.

· Site assessment results after closure.

· A corrosion expert’s analysis of the corrosion potential of the site if corrosion protection equipment is not used.

· All regulated tanks and piping must have release detection device so that leaks are discovered quickly before contamination spreads from the UST site.  UST owners must provide their UST system with release detection device that allows them to meet three basic requirements:

1. The ability to detect a leak from any portion of the tank or its piping that routinely contains petroleum;

2. The leak detection is installed, calibrated, operated, and maintained in accordance with the manufacturer’s instructions; and

3. The leak detection meets the performance requirements described in the federal regulations.

· Owners and operators of petroleum USTs must use at least one of the leak detection methods below, or other methods approved by their state agency.

1. Secondary containment and interstitial monitoring, which involves placing a barrier between the UST and the environment.

2. Automatic tank gauging (ATG) systems, which use monitors permanently installed in the tank.

3. Vapor monitoring, which sense and measure product vapor in the soil around the tank and piping to determine the presence of a leak.

4. Groundwater monitoring, which are devices that sense the presence of liquid product floating on the groundwater.

5. Statistical inventory reconciliation (SIR), which use sophisticated computer software to determine whether a tank system is leaking.

6. Manual tank gauging, which requires taking the tank out of service for at least 36 hours each week to take measurements of the tank’s contents.

7. Tank tightness testing and inventory control, which requires periodic test conducted by vendors who temporarily install special equipment that tests the soundness of the tank accompanied with inventory control, which is an ongoing accounting system, like a checkbook, kept by the UST owner or operator to detect leaks.

· Pressurized piping must meet the following requirements:

· The piping must have devices that automatically shut off or restrict flow or have an alarm that indicates a leak.

· A UST owner must either conduct an annual tightness test of the piping or use one of the following methods on a monthly basis:

· Interstitial monitoring,

· Vapor monitoring,

· Groundwater monitoring,

· Statistical inventory reconciliation,

· or other methods approved by the Implementing Agency
.

· If an UST has suction piping, the leak detection requirements will depend on which type of suction piping it possess.

· One type of suction piping does not require leak detection if it has the following characteristics which must be readily determinable;

· Below-grade piping operating at less than atmospheric pressure is sloped so that the piping’s contents will drain back into the storage tank if the suction is released.

· Only one check valve is included in each suction line and is located directly below the suction pump.

· Suction piping that does not exactly match the characteristics noted above must have leak detection, either monthly monitoring (using on of the monthly methods noted above for use on pressurized piping) or tightness testing of the piping every 3 years.

· If the operation of the leak detection method indicated a possible leak, UST owners and operators need to report the potential release to the regulatory authority
.  UST owners and operators need to report the potential release to the regulatory authority.  UST owners and operators must keep records on leak detection performance and upkeep.  These include the previous year’s monitoring results, the most recent tightness test results, performance claims by the leak detection device’s manufacturers, and records of recent maintenance and repair.

· Contaminated UST sites must be cleaned up to restore and protect groundwater resources and create a safe environment for those who live or work around these sites.

II.

Underground Storage Tanks in New York State


Currently, the State of New York does not have an EPA-approved UST program.  Instead, New York State “prevents leaks and spills at petroleum and chemical storage facilities through the Bulk Storage Program operated by the NYS Department of Environmental Conservation (DEC).”
  Under a Memorandum of Understanding with EPA, “DEC assists in the regulation and inspection of 36,000 underground tanks covered by Subtitle I, provides education to tank owners and encourages compliance with federal regulations.”


Several of the major differences between the State and Federal regulations include:

· The State not having corresponding UST upgrade requirements;

· The State regulations cover USTs storing heating oil;

· The State regulations cover tanks of 1,100 gallons of combined capacity at a facility while the Federal regulations cover tanks of 110 minimum gallons per tank; and,

· The State requires retesting of all tank and piping systems no later than five (5) years from the date of the previous test, while the Federal regulations vary depending if the UST was installed or upgraded prior to- or post- December 22, 1998.

III.

New York City’s Underground Storage Tanks

According to the EPA, the City of New York currently “owns at least 1600 underground storage tanks in at least 400 locations throughout the New York City metropolitan area, including all five boroughs.  The tanks are operated by at least 16 agencies or departments of the City.”
  In December of 2002, the United States filed a complaint in the United States District Court, Southern District of New York, alleging that New York City had violated the underground storage tank provision of RCRA.
  According to the complaint,

“since at least 1997 and continuing until the filing of the complaint, the City had been violating RCRA regulatory requirements applicable to its UST systems.  The Complaint charged that the City had failed to: (1) timely upgrade UST systems; (2) timely and properly provide, operate, maintain, and/or monitor release detection methods; (3) maintain and furnish records concerning compliance with release detection requirements; (4) report, investigate, and confirm suspected releases of regulated substances; (5) comply with performance standards of new UST systems; (6) comply with requirements for closure of certain UST systems; (7) maintain and furnish records concerning closure of UST systems; (8) provide notice of existence of UST systems; and (9) answer an EPA information request in a timely and complete manner.”



On January 25, 2006, the United States Attorney for the Southern District of New York, Michael J. Garcia, and Alan J. Steinberg, Regional Administrator for the United States Environmental Protection Agency, announced that the United States had settled the environmental lawsuit against New York City involving the City’s underground storage tank systems.  The settlement “requires the City to pay $1.3 million in civil penalties and to bring substandard tank systems into compliance with federal law.  The Consent Decree also requires the City to undertake an additional environmental project to improve the City’s ability to identify releases from its underground storage tanks.”
  To that end, the City, in particular, “will undertake a multi-year project to monitor releases and suspected releases from a central location for the underground storage tanks owned and operated by the Police Department, the Fire Department, and the Department of Transportation.  In addition, the Consent Decree requires the City to comply with RCRA by upgrading or closing non-complaint underground storage tanks.”
  Moreover, the City, under the Consent Decree,

“is committing to a schedule to bring all its UST systems into compliance.  Within 30 days after the effective date of the Consent Decree, the City would comply with all the UST federal requirements, except for upgrades and closures.  The upgrade and closure requirement would be met in 2 steps.  First, the City would upgrade or permanently close most of its UST systems within one year.  UST systems that would be permanently closed during this phase must be temporarily closed first within 90 days of the effective date of the Decree.  Second, certain specifically identified UST systems would be upgraded or closed according to the schedule provided in Appendix A of the Consent Decree but not later than September 2008.  In addition, three of the largest City agencies – the Police Department, the Fire Department and the Department of Transportation – would implement, for no less than 3 years and at a cost EPA estimates to be at least $500,000, a centralized monitoring plan (“CMP”).  The CMP would monitor from a central location the release detection for all the UST systems operated by those agencies.  This injunctive relief which goes beyond any explicit UST requirement in EPA’s regulations was negotiated to try to improve the City’s compliance with release detection requirements.”

Pursuant to the Consent Decree, the EPA also requires quarterly reports.  According to the EPA, “[t]he City must detail all activities relating to the compliance schedule and the implementation of the CMP and submit certifications of compliance and CMP implementation.  In addition, the City must detail any impediments encountered in satisfying any requirements of the Consent Decree and the steps it has taken to overcome such impediments.  Finally, the City is subject to stipulated penalties for violations of this Consent Decree.”
  It is important to note that the public, pursuant to federal regulations, will be able to submit comments on the proposed Consent Decree for at least 30 days.
    

IV.

Conclusion

Recognizing that a leaking UST presents health and environmental risks, including the potential for fire and explosion, it is of paramount importance that the City of New York fully comply with all State and Federal standards aimed at protecting the public and the environment from such risks.
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