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 Title:
A Local Law to amend the administrative code of the city of New York, in relation to regulating the use of uniforms by the department of correction for court appearances 

Administrative Code: 
Adds Section 9-147
I.
INTRODUCTION
On Monday, December 5, 2016, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will hold a committee vote on three bills related to the Department of Correction (“DOC”). The Committee previously held a hearing on these bills on September 26, 2016. At that time, the Committee heard testimony from the Department of Correction, the Department of Investigation, the Correction Officers Benevolent Association, The Osborne Association, Brooklyn Defender Services, the Jails Action Coalition, the Urban Justice Center, the NAACP Legal Defense and Educational Fund, and The Legal Aid Society regarding this and other bills heard at that time.

II.
BACKGROUND AND ANALYSIS OF PROP Int. No.  1260-A

It is fairly common for an individual charged with a crime in New York City to have one or more open criminal cases at the time of their arrest and subsequent arraignment on such charges. This occurs when such individual is arrested for one criminal case, then is either released or posts bail on that case, and while at liberty pending the outcome of that case is arrested and charged in a subsequent case. If such an individual enters the custody of the DOC because they either cannot post bail or are remanded on their “new” case, the DOC will transport them to all of their court dates for such “new” case, but will not transport them to any appearances for their open criminal case or cases.
 A similar problem exists in the court system: this system has no automated mechanism for identifying that such individuals are in custody, and therefore warrants are sometimes ordered in these cases despite such person being in DOC custody when the warrant is issued.
 Information provided by the Mayor’s Office of Criminal Justice indicates this may happen many thousands of times per year. Even if courts are made aware of the defendant’s incarceration, paperwork must be filed and signed by a judge to ensure that the DOC produces these individuals for subsequent court dates, and during the time between such person’s original court date and their subsequently arranged appearance, these defendants do not receive jail credit despite being actually incarcerated during this time.


This issue can lead to significant problems for all stakeholders in the criminal justice system. District Attorneys may be charged speedy trial time for all court appearances for which an incarcerated defendant is not produced, unless they exercised “due diligence” in attempting to produce such defendant.
 Criminal defendants either have warrants issued for their arrests for appearances during which they were incarcerated, or lose out on jail credit to which they are entitled. Judges must sign needless paperwork, and their staff must fax this paperwork to the DOC.
 

This bill attempts to remedy these issues by requiring that the DOC notify the court system if an incarcerated defendant has other open cases, and produce all such inmates to all criminal court appearances, even those for which these inmates are not technically in the custody of the department. The bill makes this requirement contingent on the State’s Office of Court Administration providing the DOC access to information regarding inmates’ possible open court dates. The bill would take effect immediately, but the DOC would not be required to implement it until April 1, 2017.
III.
AMENDMENTS TO INT. NO. 1260

Intro. No. 1260 has been modified since it was first introduced. The bill now requires DOC to notify the court system in addition to transporting inmates to court appearances, and requires this transport only “as required by the court.” The section making the bill’s requirements contingent on the Office of Court Administration providing necessary information was also added. Finally, the effective date has been changed.
IV.
BACKGROUND AND ANALYSIS OF PROP. Int. No. 1261-A
In a criminal case, if a defendant posts cash bail,
 the City’s Department of Finance (“DOF”) is “entitled” to collect up to a 3 percent fee on such bail.
 Though the funds must be returned to the person who posted such bail if the bail is exonerated or remitted,
 the City may keep this 3 percent fee unless the case was terminated “in favor of the accused.”
 An action is terminated “in favor of the accused” if it is dismissed or an adjournment in contemplation of dismissal is granted, but not if the person pleads guilty to any offense, even a non-criminal offense.


This bill would allow the DOF to waive the collection of these fees “after consideration of the budgetary impact on the city of such a waiver, the purpose of orders of bail and the equitable administration of justice.” The bill would take effect immediately.
V.
AMENDMENTS TO PROP. INT. NO. 1261-A

Intro. No. 1261-A has been modified very slightly since it was first introduced. A reference to section 3-h of the State’s Social Service Law has been updated to section 111-h, to reflect a change in that State law.
VI.
BACKGROUND AND ANALYSIS OF PROP. Int. No. 1262-A
The DOC began housing pretrial detainees in Department-issued uniforms on September 10, 2015.
 By March 8, 2016, uniforms had been issued in 4 DOC facilities, but detainees in the remainder of these facilities were housed in civilian clothing.
 The DOC has indicated to the Council that at this time, most or all pretrial detainees are housed in DOC uniforms. Prior to this policy, inmates were typically produced for court appearances in civilian clothing.
 
The Department has stated that inmates will have the option to wear civilian clothes for any court appearance involving a jury, including a grand jury.
 State law prohibits a criminal defendant from appearing before a trial jury in a jail uniform, as “a defendant is presumed innocent and he is entitled to appear in court with the dignity and the self-respect of a free and innocent man.”
 The federal Constitution similarly prohibits this practice in most conditions, as the United States Supreme Court has noted that “compelling the accused to stand trial in jail garb operates usually against only those who cannot post bail prior to trial” and that such a practice “would be repugnant to the concept of equal justice embodied in the Fourteenth Amendment.”
 Therefore, a judge would almost certainly prevent any trial from proceeding in which a defendant was produced in a jail uniform. However, judges do not preside over individual grand juries,
 practices that are prohibited in a jury trial are not necessarily prohibited in the grand jury, and State law does not necessarily prohibit the appearance of a criminal defendant before a grand jury in a jail uniform.
 Criminal justice advocates testified at this bill’s hearing that the DOC does regularly produce inmates in DOC uniforms for grand jury appearances. 
When the DOC announced the implementation of its uniform policy, members of the BOC questioned the DOC on the number of inmates released during court appearances in DOC uniforms.
 The DOC indicated that it had “begun putting together a plan to have a supply of civilian clothing at each court command” so that inmates discharged from court would have the ability to access civilian clothing.
 Reports from advocates submitted at this bill’s hearing indicated that criminal defendants are unaware of this access to clothing, and are often released from court in DOC uniforms. 

This bill would require all inmates to be produced for criminal court appearances in civilian clothing unless the inmate had no such clothing available or if the inmate chooses not to wear such clothing. In such cases, the bill requires the DOC to provide “new or gently used, size appropriate clothing of a kind customarily worn by persons not in the custody of the department” unless the inmate chose to wear the DOC uniform or a court so required. The bill also requires the DOC to permit personal clothing to be delivered to inmates at appropriate times, and requires the DOC to provide “new or gently used, size appropriate clothing of a kind customarily worn by persons not in the custody of the department” to those inmates discharged from DOC custody during court appearances. The bill would take effect 120 days after it becomes law.
V.
AMENDMENTS TO PROP. INT. NO. 1262-A

Intro. No. 1262 has been modified since it was first introduced. The original version of the bill required all inmates to be produced in their personal clothing, whereas this version of the bill requires only that inmates appearing for trial or grand jury appearances be so produced. The provision that the DOC provide “new or gently used” clothing was added, as was the exception for court orders and the requirement that those discharged from custody from court appearances be provided “new or gently used” clothing. Finally, the effective date was changed from 90 to 120 days after the bill becomes law.

Proposed Int. No. 1260-A

 

By The Speaker (Council Member Mark-Viverito), Council Members Chin and Dromm 
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to transporting inmates in the custody of the department of correction to all criminal court appearances
 
Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-146 to read as follows: 
§ 9-146 Inmate court appearance transportation. a. By April 1, 2017 and upon gaining access to such database described in subdivision c of this section, the department shall, within 48 hours of admission of an inmate to the custody of the department, determine whether an inmate has any pending court appearances scheduled in New York city criminal court or the criminal term of New York state supreme court other than those appearances for cases for which such defendant is admitted to the custody of the department or that pertain solely to the payment of court surcharges. 

b. In complying with subdivision a, the department shall: 

1. notify the office of court administration that such inmate is in department custody upon determination of such court appearance, pursuant to subdivision a; and 

2. provide, as required by the court, transportation for every inmate for all such court appearances.
c. The department shall make every effort to reach an agreement with the office of court administration to gain access by the department to a database maintained by the office of court administration related to court appearances scheduled in New York city criminal court or the criminal term of New York state supreme court. The requirements set forth in subdivisions a and b of this section shall apply only when the office of court administration reaches such agreement with the department.

§ 2. This local law takes effect immediately.
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Proposed Int. No. 1261-A

 

By The Speaker (Council Member Mark-Viverito) and Council Members Richards, Chin and Dromm
A LOCAL LAW
 

To amend the New York city charter, in relation to authorizing the waiver of fees in the collection of cash bail

 

Be it enacted by the Council as follows:
Section 1.  Paragraph b of subdivision 3 of section 1504 of the Charter, as amended by vote of the electors on November 7, 1989, is amended to read as follows:

b.  The department shall administer and manage all trust funds received or held by the city pursuant to a judgment, decree or order of any court or under section eleven hundred twenty-three of the surrogate’s court procedure act, section ninety-nine-m of the general municipal law, sections eighty-seven and [three-h] one hundred eleven-h of the social services law, sections four hundred twenty-six and four hundred thirty-two of the real property law, section two hundred four of the lien law and section five hundred fifty-three of the county law, and in such administration it shall be deemed to be acting in a fiduciary capacity. The department shall provide for the receipt and safekeeping of all such moneys of the trust funds held by the city and disburse the same on warrants signed by the comptroller.  The department may waive the fees to which the commissioner is entitled under section ninety-nine-m of the general municipal law after consideration of the budgetary impact on the city of such a waiver, the purpose of orders of bail and the equitable administration of justice.
§2.  This local law takes effect immediately. 
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Proposed Int. No. 1262-A

 

By The Speaker (Council Member Mark-Viverito) and Council Members Richards, Chin and Dromm

A LOCAL LAW
 

To amend the administrative code of the city of New York, in relation to regulating the use of uniforms by the department of correction for court appearances 
 
Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-147 to read as follows: 
§ 9-147 Inmate court appearance clothing. Except as provided elsewhere in this section, the department shall provide every inmate appearing for a trial or before a grand jury with access to clothing in their personal property prior to transport for such appearance, and produce all such inmates for such appearances in such clothing. If such clothing is not available, or if an inmate chooses not to wear their personal clothing, the department shall provide such inmate with new or gently used, size appropriate clothing of a kind customarily worn by persons not in the custody of the department, unless (i) such inmate chooses to wear the uniform issued by the department, or (ii) such inmate is required to wear such uniform by an order of the court. The department shall permit personal clothing to be delivered to an inmate during such time as packages are permitted to be delivered under title 40 of the rules of the city of New York or during reasonable hours the day before an inmate’s scheduled appearance for a trial or before a grand jury. New or gently used, weather- and size-appropriate clothing of a kind customarily worn by persons not in the custody of the department shall be offered to any inmate released from the custody of the department from a court, unless the inmate is wearing the inmate’s own personal clothing.

§ 2. This local law takes effect 120 days after it becomes law.
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� Information provided to the Council by the DOC and criminal justice advocates.


� Information provided to the Council by criminal justice advocates.


� Id.


� See New York Criminal Procedure Law § 30.30(4)(c)(i)


� Information provided to the Council by criminal justice advocates.


� New York Criminal Procedure Law, Title P


� N.Y. Gen. Mun. Law § 99-m, subdivisons 1, 3, and 4.


� This would occur if the defendant made all their court appearances, regardless of the outcome of the case. See Criminal Procedure Law (“CPL”) § 540.10. The only exception to this rule would be if the defendant owed a fine, in which case the bail funds could be used towards payment of such fine. N.Y. Gen. Mun. Law § 99-m(1); CPL § 420.10.


� � N.Y. Gen. Mun. Law § 99-m(1) and (3)


� CPL § 160.50


� See, Board of Correction minutes, October 13, 2015, at p. 3.


� Board of Correction minutes, March 8, 2016, at p. 5.


� Cf. Id.; Board of Correction Minutes, January 13, 2015, at p. 16-17


� See Id. at p. 5, testimony of Deputy Commissioner Farrell. 


� People v. Roman, 35 N.Y.2d 978, 979 (1975)


� Estelle v. Williams, 425 U.S. 501, 505-506 (1976)


� See New York Criminal Procedure Law, Article 180


� The Fourth Department has held that it was “error” to permit a defendant to testify before a grand jury in a uniform, while handcuffed, but that a District Attorney’s “cautionary instruction” on this issue “dispelled any possible prejudice” to the defendant. People v. Pennick, 2 A.D.3d 1427, 1427-1428 (App Div. 4th Dept. 2003); see also People v. Crumpler, 70 A.D.3d 1396, 1397, 894 N.Y.S.2d 303, 303 (App. Div. 4th Dept. 2010).


� Board of Correction minutes, October 13, 2015, at p. 3.


� Id.






