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SUMMARY
On April 17, 2012, the Committee on Civil Service and Labor, chaired by Council Member James Sanders Jr., will vote on Proposed Int. No. 658-A, a local to amend the administrative code of the city of New York, in relation to the waiver of public employee organizations’ rights when submitting grievances to arbitration under the New York City Collective Bargaining Law.
The Committee held a hearing regarding this proposed legislation on February 28, 2012. Four witnesses offered testimony at the hearing: Commissioner of the Mayor’s Office of Labor Relations James Hanley, Deputy Commissioner and General Counsel to the independent Office of Collective Bargaining Steven DeCosta, General Counsel to the Municipal Labor Committee Robert J. Burzichelli and General Counsel to District Counsel 37 Mary J. O’Connell. Amendments were subsequently made to the bill. 

This bill modifies a provision in the New York City Collective Bargaining Law (“CBL”) regarding the waiver of contract claims. A recent court case found that when union members file mandatory waivers in order to enter into binding arbitration, they waive not only contractual claims, but also claims that would normally be brought in court, such as statutory, constitutional and common law claims.
 This bill modifies the CBL so that such waivers would only apply to the contractual claims submitted to arbitration, and thus would allow non-contractual claims to be brought in court. 
BACKGROUND AND ANALYSIS
This bill modifies the waiver requirement when workers file a grievance under collective bargaining contracts. The relevant section of the CBL is 12-312(d) of the Administrative Code of the City of New York (the “Code”), which states:
As a condition to the right of a municipal employee organization to invoke impartial arbitration under such provisions, the grievant or grievants and such organization shall be required to file with the director a written waiver of the right, if any, of said grievant or grievants and said organization to submit the underlying dispute to any other administrative or judicial tribunal except for the purpose of enforcing the arbitrator's award.
Since at least 2004, the independent New York City Office of Collective Bargaining (“OCB”), which administers the CBL, has interpreted this provision to mean that when a worker submits a contractual claim to arbitration and signs the mandatory waiver, all contractual claims related to the underlying dispute could not be later brought in court.
 However workers were free to take related non-contractual statutory, constitutional or common law claims not heard by the arbitrator to court, so long as none of the waived contractual claims heard were reargued.
 The OCB’s Board of Collective Bargaining issued an opinion in 2004 confirming that this provision does not waive statutory, constitutional or common law claims not heard by arbitrators in such cases:
We hold that the scope of the OCB waiver is limited to contractual claims under the collective bargaining agreement. In other words, the “underlying dispute” referred to in the OCB waiver does not encompass all statutory, constitutional, or common law claims arising from the same factual circumstances.

The OCB cited a 1998 U.S. Supreme Court case where a union member sued under the Americans with Disabilities Act after signing a waiver under a collective bargaining agreement. The Supreme Court allowed the case to proceed because it was not “clear and unmistakable” that statutory claims were waived.
 The OCB found that the waiver in Code section 12-132 did not clearly or unmistakably waive non-contractual claims.
 The unanimous decision, by a five member panel of board members, included appointments by the Mayor.

In January 2009, a case was filed in State Supreme Court that was ultimately dismissed because the court found that a Code section 12-132 waiver filed in a related arbitration waived the parties’ non-contractual claims. 
  In that case, employees of the New York City Housing Authority (“NYCHA”) represented by their union District Council 37 (“Petitioners”) attempted to challenge the Bloomberg Administration’s decision to terminate 232 NYCHA employees.
 The Petitioners sent letters to the OCB’s Board of Collective Bargaining, NYCHA and other City entities seeking arbitration under the terms of the members’ collective bargaining agreement.
 In February 2009, the Petitioners signed a waiver of the underlying claims pursuant to section 12-312 of the Code.
 

Later in February, the Petitioners brought an Article 78 special proceeding in New York Supreme Court with five causes of action against the City under Local Law 35
 and the New York State Constitution.
 Although related to the same layoffs of NYCHA employees, none of the claims in the lawsuit arose from the terms of the collective bargaining contract.
 Nevertheless, the court found that the section 12-312 waiver filed by the Petitioners waived all claims of the underlying dispute, including those falling under local laws and the State Constitution, and dismissed the case without hearing the merits of the claims.
 The Petitioners appealed the case to the Appellate Division, which affirmed the decision
 and the Court of Appeals declined to hear the case, letting the decision stand.
 
As the law stands now, it appears that union members with disputes have two choices: they can file a grievance under their contract, waive any non-contractual claims and go to arbitration; or they can go to court and bring statutory, constitutional and common law claims, but be barred from bringing any contractual claims, because arbitration of such claims is mandatory. Thus, such union members can arguably pursue contractual claims or statutory, constitutional or common law, but not both.

Proposed Int. No. 658-A
Proposed Int. No. 658-A would amend section 12-312 of the Administrative Code of the City of New York to provide that non-contractual claims related to a contract dispute under a collective bargaining agreement are not waived when contractual disputes are submitted to mandatory arbitration. Under the proposed local law, section 12-312 would read:
As a condition to the right of a municipal employee organization to invoke impartial arbitration under such provisions, the grievant or grievants and such organization shall be required to file with the director a written waiver of the right, if any, of said grievant or grievants and said organization to submit the [underlying dispute] contractual dispute being alleged under a collective bargaining agreement to any other administrative or judicial tribunal except for the purpose of enforcing the arbitrator’s award. This subdivision shall not be construed to limit the rights of any public employee or public employee organization to submit any statutory or other claims to the appropriate administrative or judicial tribunal.
Proposed Int. No. 658-A would take effect immediately upon enactment. 
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