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Introduction
On November 22, 2016, the Committee on Housing and Buildings, chaired by Council Member Jumaane D. Williams, and the Committee on Finance, chaired by Council Member Julissa Ferreras-Copeland, will hold a joint oversight hearing entitled “421-a Enforcement.”  The Committees will also hear Int. No. 1009, Int. No. 1359 and Int. No. 1366. The Committees expect to receive testimony from representatives of the Administration, including the Department of Housing Preservation and Development (HPD) and the Department of Finance (DOF), housing advocates, legal service providers, members of the real estate industry, and other interested members of the public. 
BACKGROUND

In 1971, the State enacted section 421-a of the New York State Real Property Tax Law (421-a program) in response to a housing and construction slump.
 The program originally provided a ten-year tax exemption for residential development on land that, three months before construction began, was vacant, predominantly vacant, underutilized or improved with a non-conforming use.
 During the construction period, and the first two years of the ten-year exemption period, there was a total exemption from taxes on the increased value of the land and on the value of improvements made to the land.
 The value of the exemption then decreased every two years for the rest of the ten-year period.
 The original 421-a program also required that rents for the first occupants be at least 15% less than those in comparable newly constructed units.
  
The 421-a program has been regularly renewed since 1971 and at each renewal changes have been made to the program to address the State’s and the City’s changing needs.  While the original program was intended to spur development, many of the updates to the program were designed to encourage the creation of affordable housing. Some of the more important changes to the 421-a program are summarized below.

Local Control
One of the first significant amendments to the 421-a program was to provide New York City with some local control over the program. In 1983, the State authorized the City to enact local laws to “restrict, limit or condition the eligibility, scope or amount” of 421-a benefits awarded.
 The City has used this power to limit the amount of tax benefits offered under the 421-a program and to expand the 421-a program’s affordability requirements and the areas to which they apply.

Geographic Exclusion Areas (GEAs)
As the program evolved, the City and State developed Geographic Exclusion Areas (GEAs). Projects located in the GEAs are ineligible for the 421-a tax benefits unless construction is carried out with substantial government assistance or at least 20% of the units located on-site
 are affordable to low- and moderate-income households.
 The GEAs encompassed the following areas: 

· The Bronx: Portions of Claremont and Crotona Park;

· Queens: Portions of Long Island City, Astoria, Woodside, Jackson Heights, and the East River Waterfront;

· Staten Island: Portions of St. George, Stapleton, New Brighton, and Port Richmond;
· Brooklyn: Downtown Brooklyn, portions of Red Hook, Sunset Park, East Williamsburg, Bushwick, East New York, and Crown Heights; and

· Manhattan: All of Manhattan.

Benefit Period
The original 10-year benefit period has been substantially changed over the years. A summary of the current tax exemption periods under the expired 421-a program
 are detailed in the table below:
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Prevailing Wage Requirements
In 2007, 421-a benefits were limited to applicants that agreed to pay all building service workers a prevailing wage for the duration of the exemption.
 But this limitation did not apply, to buildings that (1) have fewer than 50 dwelling units or (2) have at least 50% of the dwelling units affordable to those at or below 125% of Area Median Income (AMI).
 

Benefit Cap

 
The 2007 amendments to the 421-a program also resulted in a benefit cap for market rate units.
  Currently, when the assessed value of a unit goes above roughly $77,000 owners must pay taxes on the portion that is above $77,000.
  However, this cap does not apply where a project was built with substantial government assistance or 20% of the on-site dwelling units are kept affordable.
 

2015 Amendments

The 2015 amendments to the 421-a program would have offered four affordability options to developers
 and extended the program through December 31, 2019. However, such extension was conditioned on the execution of a memorandum of understanding regarding wages for construction workers by January 15, 2016, between a representative of the largest trade association of residential real estate developers, either for profit or not-for-profit, in New York City, as well as a representative of the largest trade labor association representing building and construction workers, with membership in New York City.
 This agreement was not reached, and the 421-a program expired in December 2015.
 On November 10, 2016, Governor Cuomo announced that a new agreement has been reached, but this agreement would have to be authorized by the State Legislature before taking effect.
 
Application and Receipt of Benefits Process

In order to qualify for the 421-a tax exemption, building owners must file an application with HPD for eligibility to be determined and then an application to DOF to receive the benefits.
 First, the property owner must submit an application for a Preliminary Certificate of Eligibility to HPD.
 Such application must be made before the issuance of a Certificate of Occupancy from the Department of Buildings.
 The application must contain a statement by the owner containing the total project cost of the newly constructed building and a breakdown of costs,
 compliance with eligibility requirements
 and the date upon which it is estimated that initial occupancy will commence.
 The application must also contain a statement certifying that the owner will register all rental units with the New York State Department of Housing and Community Renewal (HCR) and will offer initial leases of not less than two years to tenants of such stabilized units or a statement that the multiple dwelling is to be owned as a cooperative or condominium.
 The application must also include a certified copy of a Certificate of Eviction if required by the Rules
 and a schedule of proposed initial rents for each rental dwelling unit in the building.
 

Once the property owner has been issued a Preliminary Certificate of Eligibility by HPD, they must submit such certificate to DOF with an application form. Upon receipt of the certificate and application, DOF calculates the program benefits and taxes to be paid and the construction period benefits begin.


After the property owner has applied for a Preliminary Certificate of Eligibility and has been issued a Certificate of Occupancy, such owner must apply for a Final Certificate of Eligibility.
 For a multiple dwelling rental, such application must be filed prior to occupancy, and for a condominium or a cooperative, such application must be filed before the first taxable status date after construction is completed.
 The application must contain a sworn statement of actual costs, a revised schedule of initial rents where applicable, proof that the multiple dwelling has been registered with HPD
 and evidence satisfactory to the Department that the dwelling units have been registered as rent-stabilized with HCR.

Before HPD can issue the Final Certificate of Eligibility, it must determine the initial adjusted monthly rent to be paid by tenants and the comparative adjusted monthly rent that would have to be paid by such tenants if no tax exemption were applicable.


Once the property owner has been issued a Final Certificate of Eligibility by HPD, they must submit such certificate to DOF with an application form in order to receive post-construction benefits.
 The Certificates of Eligibility must be filed with DOF between February 1 and March 15 in order to obtain the benefits for up to 25 years, with the exemption beginning in the subsequent tax year.

Compliance with 421-a Rent Regulation Requirements
In October 2016, ProPublica published an article reporting that two-thirds of almost 6,400 rental properties paying reduced property taxes under the 421-a program did not have an approved application on file prior to receiving the benefits and/or failed to properly register the apartments as rent-stabilized with HCR. 
 The article highlighted a property owner in Bushwick who had not registered his apartments as rent stabilized despite saving $11,000 on taxes through 421-a and the City requesting that such owner complete the 421-a certification.
 In addition, the article noted that the majority of property owners who are ignoring the rules are the owners of three- to ten-unit properties that are located in gentrifying neighborhoods.
 According to the article, HPD has nine employees that review the applications for certificates of eligibility, but many applications remain unapproved for years with more than 2,200 applications filed in 2000 to 2010 still pending.
 The ProPublica analysis found that many of the property owners who do not have an approved certificate are charging tenants market rate rents.

Cost of the Program
According to the Department of Finance, in Fiscal 2016, 73,494 multiple dwellings received the 421-a tax exemption comprising 172,765 units.
 In Fiscal 2016, the 421-a exemption was the City’s most expensive real property tax expenditure, costing $1.2 billion in lost tax revenue.

Int. No. 1009


Int. No. 1009 would require HPD to expand its existing online property owner database to include information relating to each registered dwelling’s owner, outstanding notices of violation, lists of tenant complaints and pending tax liens. This local law takes effect 180 days after it becomes law.

Int. No. 1359

Int. No. 1359 would require HPD to audit buildings receiving benefits under the 421-a tax exemption program to ensure that such buildings are complying with the applicable affordability requirements. This local law takes effect one year after it becomes law.

Int. No. 1366

Int. No. 1366  would require HPD to audit a certain number of buildings receiving benefits under section 421-a of the real property tax law annually to determine whether such buildings are in compliance with applicable rent registration requirements. This local law takes effect one year after it becomes law.

Int. No. 1009
 
By the Public Advocate (Ms. James) and Council Members Chin and Kallos
 
A Local Law to amend the administrative code of the city of New York, in relation to an online database for registered dwellings
 
Be it enacted by the Council as follows:
Section 1. Chapter 2 of title 27 of the administrative code of the city of New York  is amended by adding a new section 27-2109.2 to read as follows:
27-2109.2 Online database for registered dwellings. The department shall maintain a publicly accessible database on each dwelling required to be registered with the department pursuant to section 27-2097 of the administrative code on its website. Such database shall include but not be limited to (i) the identification information of each owner of each registered dwelling; (ii) the address of each registered property owned by such registered owner; (iii) the current number of each outstanding violation of the housing maintenance code and building code for each registered property; (iv) a list of any tax lien attached to each registered property and whether such property has been placed into receivership; and (v) a list of any complaints filed against each owner for tenant harassment with the department for each registered property.
§ 2.  This local law takes effect 180 days after it becomes law.
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Int. No. 1359
 
By Council Members Levin and Williams
 
A Local Law to amend the administrative code of the city of New York, in relation to auditing buildings for compliance with the affordability requirements of the 421-a tax exemption program
 
Be it enacted by the Council as follows:
 
                     Section 1. Title 26 of the administrative code of the city of New York is amended by adding a new chapter 12 to read as follows:
CHAPTER 12
AUDITS FOR COMPLIANCE WITH 421-A TAX EXEMPTION REQUIREMENTS
 
                     § 26-1201 Definitions.
                     § 26-1202 Audits.
                     § 26-1203 Report.
                     
                     
                     § 26-1201 Definitions. For the purposes of this chapter:   
                     Affordability requirements. The term “affordability requirements” means any requirement that one or more dwelling units within a building receiving benefits under section 421-a of the real property tax law be occupied by or available for occupancy by individuals or families whose incomes at the time of initial occupancy do not exceed a certain threshold.
Department. The term “department” means the department of housing preservation and development.
§ 26-1202 Audit. The department shall audit no fewer than 20 percent of all buildings receiving benefits under section 421-a of the real property tax law annually to determine whether the owners of such buildings are in compliance with all applicable affordability requirements, have received a certification of eligibility and have approved applications for such benefits.
§ 26-1203 Report.  Where an audit performed pursuant to section 26-1202 of this chapter reveals that a building owner is not (i) in compliance with the applicable affordability requirements (ii) does not have a certification of eligibility and / or (iii) does not have an approved application for such benefits, the department shall, within 60 days, report such building owner to the speaker of the council and to the department of finance for revocation of benefits under section 421-a of the real property tax law for the period of such noncompliance or, where the department determines that an on-going pattern of non-compliance exists, or that the owner does not have a certificate of eligibility and / or an approved application for such benefits, from the inception of such benefits.
§ 2. Chapter 1 of title 11 of the administrative code of the city of New York is amended by adding a new section 11-139 to read as follows:
§ 11-139 Report on revocations. Within 60 days after receiving a report from the department of housing preservation and development pursuant to section 26-1203 of the code, the department of finance shall report  to the speaker of the council and to the mayor, a plan and a timeline for revocation of benefits under section 421-a of the real property tax law.
                     § 3. This local law takes effect one year after it becomes law, except that the commissioner of housing preservation and development may take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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Int. No. 1366
 
By Council Member Williams and Levin
 
A Local Law to amend the administrative code of the city of New York, in relation to auditing buildings for compliance with the rent registration requirements of the 421-a tax exemption program
 
 
Be it enacted by the Council as follows:
 
                     Section 1. Title 26 of the administrative code of the city of New York is amended by adding a new chapter 12 to read as follows:
CHAPTER 12
 
AUDITS FOR COMPLIANCE WITH 421-A TAX EXEMPTION RENT REGISTRATION REQUIREMENTS
 
                     § 26-1201 Definitions.
                     § 26-1202 Audits.
                     § 26-1203 Report.
                     
                     § 26-1201 Definitions. For the purposes of this chapter:   
                     Rent registration requirements. The term “rent registration requirements” means any requirement that one or more dwelling units within a building receiving benefits under section 421-a of the real property tax law be registered with the state division of housing and community renewal for rent stabilization.
Department. The term “department” means the department of housing preservation and development.
§ 26-1202 Audit. The department shall audit no fewer than twenty percent of all buildings receiving benefits under section 421-a of the real property tax law annually to determine whether such buildings are in compliance with all applicable rent registration requirements.
§ 26-1203 Report. Where an audit performed pursuant to section 26-1202 of this chapter reveals that a building owner is not in compliance with the applicable rent registration requirements, the department shall, within 60 days, report such building to the speaker of the council and to the department of finance for revocation of benefits under section 421-a of the real property tax law for the period of such noncompliance or, where the department determines that an on-going pattern of non-compliance exists, from the inception of such benefits.
§ 2. Chapter 1 of title 11 of the administrative code of the city of New York is amended by adding a new section 11-139 to read as follows:
                     § 11-139. Report on revocations. Within 60 days after receiving a report from the department of housing preservation and development pursuant to section 26-1203 of the code, the department of finance shall report to the speaker of the council and to the mayor, a plan and a timeline for revocation of benefits under section 421-a of the real property tax law.                     
                     § 3. This local law takes effect one year after it becomes law, except that the commissioner of housing preservation and development may take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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� See Seth B. Cohen, Teaching An Old Policy New Tricks: The 421-A Tax Program and The Flaws of Trickle-Down Housing, 16, Journal of Law and Policy, 764-765, available at http://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1178&context=jlp (last visited 11/18/16). 


� See Deborah Ann Konopko, Targeting Tax Dollars More Efficiently: proposed Modifications to the 421-a Real property Tax Exemption, 15 Fordham Urban Law Journal, 1077, 1077-1078 (1986) available at � HYPERLINK "http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1312&context=ulj" �http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1312&context=ulj� (last visited 11/18/16). 


� Id. at 1092.


� Id.


� See Seth B. Cohen, Teaching An Old Policy New Tricks: The 421-A Tax Program and The Flaws of Trickle-Down Housing, 16, Journal of Law and Policy, 755-766, available at http://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1178&context=jlp (last visited 11/18/16).


� Id. at 1097. These local laws were required, among other things, to take effect no sooner than one year after enactment. See Real Property Tax Law § 421-a(2)(i).


� Originally, affordable housing could be built offsite.  Developers were given “negotiable certificates” for affordable housing they constructed, and these certificates could be redeemed to qualify market rate units in the GEA for 421-a benefits.  The 2006-2007 amendments to the 421-a program eliminated the negotiable certificate program and required affordable housing to be developed on-site. 


� See Real Property Tax Law § 421-a.


� Id.  


� The original 421-a program expired in December, 2015 but buildings that enrolled prior to the expiration are still bound by program rules.  


� HPD’s Testimony at the New York City Council hearing on January 1, 2015 entitled “Oversight - A Review of the 421-a Tax Benefit Program” available on legistar.council.nyc.gov.


� See Real Property Tax Law § 421-a(8)(b).


� See Real Property Tax Law § 421-a(8)(c).


� See Real Property Tax Law § 421-a(9). 


� Id. 


� Id. 


� Affordability Option A: sites that are developed without substantial assistance of federal, state, or local government grants, loans, or subsidies, and at least 25% of the units must be affordable. Of the affordable units, at least 10% of units must be offered at 40% AMI, at least 10% of units must be offered at 60% AMI and at least 5% of units must be offered at 130% AMI.


Affordability Option B: for sites that are built with or without governmental assistance, and at least 30% of the units must be affordable. Of the affordable units, at least 10% must be offered at 70% AMI, and at least 20% of the units must be offered at 130% AMI.


Affordability Option C: for sites that are built without substantial assistance of federal, state, or local government grants, loans, or subsidies, but cannot be located south of 96th Street in Manhattan or any other geographic areas excluded by City Council, and at least 30% of the units must be affordable, with at least 30% of the units being offered at 130% AMI.


Affordability Option D: for homeownership projects located outside of Manhattan and must contain 35 units or less. Additionally, all the units must have an average assessed value of no greater than $65,000. Additionally, each owner must agree in writing to maintain such unit as their primary residence for no less than 5 years.


� See Real Property Tax Law § 421-a(16-a)


� Id.


� It is unclear how this new agreement will affect New York City.


� See Real Property Tax Law § 421-a(3)


� See 28 RCNY § 6-05(b)


� Id.


� See 28 RCNY § 6-05(b)(1)(i)


� See 28 RCNY § 6-05(b)(1)(ii)


� See 28 RCNY § 6-05(b)(1)(iii)


� See 28 RCNY § 6-05(b)(2)


� See 28 RCNY § 6-05(b)(3)


� See 28 RCNY § 6-05(b)(4)


� See DOF 421-a application form and instructions, available at: � HYPERLINK "http://www1.nyc.gov/assets/finance/downloads/pdf/03pdf/421a.pdf" �http://www1.nyc.gov/assets/finance/downloads/pdf/03pdf/421a.pdf� (last accessed November 18, 2016).


� See 28 RCNY § 6-05(d)


� See 28 RCNY § 6-05(d)(2)


� See 28 RCNY § 6-05(d)(1)(vii)


� See 28 RCNY § 6-05(d)(1)(iii)(A).


� See Real Property Tax Law § 421-a(3)


� See DOF 421-a application form and instructions, available at: � HYPERLINK "http://www1.nyc.gov/assets/finance/downloads/pdf/03pdf/421a.pdf" �http://www1.nyc.gov/assets/finance/downloads/pdf/03pdf/421a.pdf� (last accessed November 18, 2016).


� See Real Property Tax Law § 421-a(3)


� Podkul, Cezary. "Thousands of NYC Landlords Who Ignored Rent Caps Got Tax Breaks They Didn't Qualify For." ProPublica, 2016. available at: https://www.propublica.org/article/thousands-nyc-landlords-ignored-rent-caps-got-tax-breaks-didnt-qualify-for


� Id.


� Id.


� Id.


� Id.


� It is not clear how many of these units are affordable. 


� “Annual Report on Tax Expenditures Fiscal Year 2016,” N.Y.C. Department of Finance, Office of Tax Policy, Fiscal Year 2016, available at http://www1.nyc.gov/assets/finance/downloads/pdf/reports/reports-tax-expenditure/ter_2016_final.pdf.  
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