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I.
INTRODUCTION


On September 20, 2007, the Committee on Immigration, chaired by Council Member Kendall Stewart, and the Committee on Civil Rights, chaired by Council Member Larry B. Seabrook, will hold a joint oversight hearing on the impact of recent federal border security and immigration enforcement initiatives on civil rights in New York City.  Representatives from the New York Immigration Coalition, Immigrant Communities in Action, New Immigrant Community Empowerment, the New York State Restaurant Association, UNITE HERE, and other interested organizations are expected to testify.

II.
COMPREHENSIVE IMMIGRATION REFORM


Any look at the nation’s immigration policy, regardless of the perspective of the viewer, reveals a system profoundly out of sync with the needs of families and businesses in the United States, and therefore, is greatly in need of reform.
  American families are separated from loved ones in other countries due to the nation’s antiquated family immigration system.
  The presence of large numbers of unauthorized immigrants in the nation’s workforce is indisputable, and employers, faced with an insufficient pool of legal workers, increasingly rely on these hard-working but unauthorized workers.
  States and localities, in the absence of federal action to fix the chaotic system, are left to independently figure out how to deal with a growing undocumented population.


Currently, there are estimated to be more than twelve million immigrants in the United States without legal documentation.
  Each year, an estimated 300,000 or more join that population.
  People who endeavor to come to the United States to work or join family are mired in outdated immigration laws and an unpredictable immigration bureaucracy.


A long-term solution to the nation’s immigration problems requires a comprehensive approach to reform that addresses all aspects of the United States immigration system.
  In the past, piecemeal immigration reforms were attempted on the federal level, but this approach failed.
  The federal government pursued a strict enforcement-focused strategy for the past ten years in order to make the nation’s outdated immigration laws fit current realities, and the flow of undocumented immigrants only increased.
  National security experts, chambers of commerce, religious and ethnic organizations, business associations, labor unions, elected officials, and many Americans now agree that an enforcement-only approach to immigration policy does not work, and that the only viable path to a lasting and meaningful solution is holistic, comprehensive reform.


For a comprehensive immigration reform program to be effective, it is essential that the program include initiatives that:

· Provide a path to citizenship for immigrants currently in the United States;

· Protect the rights of all workers;

· Support family unification;

· Restore fundamental due process and civil rights; and
· Promote full civic participation and integration of immigrants.
III.
RECENT EFFORTS TO IMPLEMENT COMPREHENSIVE IMMIGRATION REFORM

Although immigration reform was stalemated in the 109th Congress, a number of proposals have been introduced in the 110th Congress, including a compromise bill that was considered by the United States Senate.  A group of Democratic and Republican Senators, working together with Cabinet officers from the Bush Administration (the “Administration”), reached a compromise on a bill in May of 2007 that would have resulted in the most sweeping changes in immigration law and policy in over 20 years.
  The bill came before the full Senate for debate over the following weeks in May and June.
  Lead Senate negotiators included Edward Kennedy, a Democrat from Massachusetts, and Lindsey Graham, a Republican from South Carolina.
  The Secretary of Homeland Security, Michael Chertoff, was also involved in the negotiations.


While the bill garnered bipartisan support, it faced staunch opposition from both parties as well.  The bill included a provision that allowed undocumented immigrants to come forward and work in the United States under probationary status.
  Undocumented immigrants were eligible to obtain renewable four-year “Z visas” under the bill, which provided a path to citizenship, but applicants were required to pay a $5,000 fine and other fees, while heads of households were mandated to apply in their home countries.
  The bill also sought to establish a new temporary guest worker program that required immigrant workers to return to their home countries after two years and offered little opportunity for legalization.
  These provisions, however, would not have gone into effect until certain border security conditions were met and immigration backlogs were cleared.
  In addition, the Senate bill contained provisions that eliminated several categories of family-based immigration and instituted a point-based system to distribute green cards, with preference toward immigrants with advanced degrees and high-level skills.
  A number of Republicans believed this bill granted virtual amnesty to people who had entered the United States illegally, while numerous Democrats believed this bill precluded certain immigrant workers from paths to citizenship and divided immigrant families.

Numerous amendments to the bill were proposed, but the Senate compromise bill was ultimately defeated on June 28, 2007 because Senators were unable to unite on the bill’s major provisions.
  By a vote of 53 to 46, Senators voted in favor of turning back a motion to end debate and move toward final passage.
  Supporters of the bill fell 14 votes short of the 60 needed to close the debate.
  Many groups throughout the nation that supported sections of the bill urged the Senate to pass the legislation with the expectation that the bill could be further developed in the House of Representatives.
  Representative Zoe Lofgren, a Democrat from California who is chair of the House Judiciary Subcommittee on Immigration, stated, “The Senate vote effectively kills comprehensive immigration reform for this Congress.  It’s a vote for the status quo, which most Americans are not satisfied with.”

IV.
SUMMARY OF THE DEPARTMENT OF HOMELAND SECURITY BORDER SECURITY AND IMMIGRATION ENFORCEMENT INITIATIVES
On August 10, 2007, the Department of Homeland Security (“DHS”) Secretary Michael Chertoff and Commerce Secretary Carlos Gutierrez introduced a series of initiatives aimed at improving border security and immigration reform through the administrative process.  Repeatedly asserting that the necessity of such changes resulted from the failure of the United States Congress to pass a comprehensive immigration reform bill, their announcement primarily focused on six subject areas: border security; interior enforcement; workplace enforcement; improvements to current guest-worker programs; improvements to current immigration procedures; and assimilation. 

Since the introduction of the immigration enforcement initiatives by DHS, advocates and judges alike have responded.  The American Federation of Labor and Congress of Industrial Organizations (“AFL-CIO”), the American Civil Liberties Union (“ACLU”), the National Immigration Law Center, and other groups filed a lawsuit against the Social Security Administration (“SSA”) and DHS asking for a permanent suspension of the Social Security “no-match” rule.
  On August 31, 2007, a United States District Judge issued a temporary injunction on the plans of the SSA to commence issuance of nearly 150,000 “no-match” letters requiring employers to fire employees whose Social Security numbers did not match those in their records.  With hearings set to begin in October, the injunction is likely to remain in effect until the beginning of 2008.  While the injunction delays the Administration’s preparations, it does not completely eradicate them, providing the New York City Council (the “Council”) with an opportunity to truly evaluate the effects that the DHS initiatives may have on New Yorkers.

A.
Border Security

The Administration’s recent initiatives with respect to border security are primarily concentrated on intensifying processes already in place.  The Administration intends, for example, to increase personnel and infrastructure at the border, as well as to uphold its recently instituted policy of “catch and return,” which ensures that all illegal border crossers will be detained at the border until they can be returned to their country of origin.
  Also, the Administration will continue its efforts to keep international gang members from penetrating our borders; expand exit requirements to better identify non-citizens who overstay limited-duration visits; and require all who enter into the United States – including U.S. citizens – to use passports or other secure documents as a means of identifying themselves.
  Finally, DHS will deliver regular “State of the Border” reports to keep citizens informed of the Federal government’s ongoing efforts to secure the country’s borders and to increase the Administration’s accountability on this matter.

B.
Interior Enforcement

On the matter of Interior Enforcement, the Administration plans to continue to train hundreds of state and local enforcement officials through the 287(g) program
 and to expand many existing enforcement tools, including formal task forces, the Immigration and Customs Enforcement (“ICE”) Law Enforcement Support Center, border search and seizure authority, and partnerships to address location-specific threats.
  Through the Justice Department, the Administration will close a loophole that allows illegal immigrants who settle their cases by agreeing to voluntary depart to gain extra time inside the United States by filing a procedural motion to reopen the case.
  The Administration also touted a fourfold increase in the number of ICE teams dedicated to removing fugitive aliens since 2005, along with a prediction that this number will increase by the end of September 2007.

C.
Worksite Enforcement

The Administration proposed its most dramatic administrative overhaul of immigration reform in the area of workplace enforcement.  Prior to the injunction, the SSA was scheduled to begin issuing “no-match” letters on August 10, 2007 to employers of workers whose personal identity information did not match those records of the SSA, after which they would have 90 days to resolve the matter.
  Those who knowingly hire illegal workers would be subject to criminal investigation as well as to the maximum civil fines permitted under current law.
  Moreover, the Administration intends to publish a regulation to reduce the number of documents an employer may accept to prove identity and work eligibility, thereby decreasing the burden on employers and minimizing opportunity for fraud.

The Administration plans to also expand the use of E-Verify, formerly known as the Employment Eligibility Verification System, which compares information taken from the I-9 employment verification form and matches it against the 425 million records held in the Social Security database, as well as the 60 million records held in the immigration database of DHS.
  It would require all Federal contractors and vendors to use this system to confirm their employees’ eligibility to work, and would expand its scope to include new sources of data such as visa and passport information.
  The Administration would provide assistance to states interested in using E-Verify, and would also seek the voluntary participation of states willing to share their Department of Motor Vehicles photographs and records with E-Verify.

D.
Guest Worker Program

To preserve the country’s economic security while strengthening its immigration reform initiatives, the Administration will begin modifying the guest worker program that provides workers to employers who do not hire undocumented workers in such industries as agriculture, landscaping, hospitality, and lodging.
  This will occur through changes that include reforming the H-2A
 program to provide farmers with a steady flow of legal workers while protecting the rights of the laborers, and expediting the processing of H-2B
 programs for the benefit of employers and foreign laborers in seasonal industries.
  The Administration will also direct DHS to extend the visa term for professional workers from Canada and Mexico on a TN visa
 from one year to three years, and to collaborate with the Department of Labor to study and report on possible administrative reforms to visa programs for highly skilled workers.

E.
Existing Immigration Procedures

In order to improve the current immigration procedures, the Administration will allocate funding to reform the current mechanisms used to perform immigration background checks and to expedite the process.
  In addition, the Federal Bureau of Investigation (“FBI”) and United States Citizenship and Immigration Services (“USCIS”) will collaborate to simplify and expedite immigration processes while maintaining national security.
  The Administration will also direct DHS and SSA to produce a plan that prevents illegal aliens from earning credit in the Social Security system.
 

F.
Assimilation

The final subject area that the Administration addressed with respect to immigration reform was that of assimilation.  Under the Administration’s plan, the Office of Citizenship will begin producing a revised naturalization test that will emphasize such concepts as American democracy, basic United States history, and citizens’ rights and responsibilities, and will standardize testing between regional offices.
  The Office of Citizenship will also improve training for volunteers and adult educators to assist immigrants with the naturalization process.
  The Department of Education, meanwhile, will launch a free online program to help immigrants learn English.

V.
THE IMPACT OF DHS INITIATIVES ON CIVIL RIGHTS IN NEW YORK CITY

A.
Worksite Enforcement

The New York City Council has previously acknowledged the necessity of comprehensive immigration reform at the Federal level, which includes implementing protections for the rights of all workers, the restoration of fundamental due process and civil rights, and the promotion of full civic participation and integration of immigrants.  Worksite enforcement, one of the major components of new DHS immigration enforcement initiatives, could put all of the Council’s recommendations and hopes for reform at risk.  

In short, worksite enforcement would require employers to document the validity of immigration and identification documents of all of their prospective employees.  Documents that fall under scrutiny include, but are not limited to Social Security cards, passports, and work authorization cards.  If employers disregard the proposed initiative by DHS and hire improperly documented employees, employers themselves will be penalized with fines.  The Committees are concerned that this punishment may lead to criminalizing workers, and subject them to deportation and the possibility of employment-based profiling.  Supporters of worksite enforcement argue that the proposal is limited in scope, only charging employers with ten or more employers with the duty to confirm documentation.
  Even with what proponents view as a loophole in the provisions for small, thriving and emerging businesses, there is a risk that these exempt employers may enforce rules issued by DHS, feeling too vulnerable to risk fines and scrutiny.

New York City has one of the most dynamic and diverse workforces in the country.  In a 2006 report in the E-Financial magazine, “Dollars & Sense,” Brooklyn College Professor Immanuel Ness estimates that New York City’s labor force is comprised of approximately 627,690 immigrant workers in a variety of employment spheres including the education, restaurant, and construction industries to name a few.
  Such significant immigrant contributions are not a new phenomenon to the City.  The New York City Department of City Planning states that as far back as 2000, foreign-born workers made up 43 percent of the New York City workforce.  Mayor Bloomberg was quoted before the Senate Committee on Immigration as saying that “our [New York’s] economy would be a shell of itself had they not [overstayed their visas and sought employment], and it would collapse if they were deported.”
  The Committees expect today’s hearing to explore how the implementation of worksite enforcement may directly thwart a vibrant and robust workforce at the heart of the City’s economy.

	Table 1: New York City Industries Employing the Greatest Numbers of Immigrant Workers

	Industry
	Approximate Number of Immigrant Workers
	Immigrant Share of Industry's Employment (%)
	Median Hourly Wage of Industry's Immigrant Workforce (2003 Dollars)

	Restaurants and Bars
	125,470
	73
	8.55

	Construction
	100,270
	62
	13.30

	Hospitals
	79,900
	45
	16.36

	Health Services
	71,670
	64
	8.69

	Apparel and accessories 
Manufacturing
	54,160
	89
	8.39

	Elementary and secondary schools
	45,840
	26
	15.34

	Real Estate
	39,670
	47
	14.15

	Grocery Stores
	38,670
	64
	8.01

	Private Households
	38,360
	85
	7.96

	Bus service and urban transit
	33,680
	46
	14.69

	Source: Fiscal Policy Institute analysis of Current Population Survey Outgoing Rotation Group files provided by the Economic Policy Institute; Census 2000.


To the extent it causes unemployment, the proposal by DHS could reduce protections typically provided by workers compensation, unemployment insurance, health care coverage, and disability insurance.
  Without the ability to collect unemployment insurance and to seek medical coverage the undocumented and unemployed residents inhabiting New York City will have little to no viable options to maintain a self-sufficient lifestyle for themselves and their families.  It is likely that unemployed workers will therefore either apply for public assistance themselves or apply on behalf of their United States Citizen children.

Though not yet formally initiated, the effects of the Administration’s proposed immigration reforms have already been felt, according to recent media reports.  In August 2007, Aramark, a company specializing in food services, suspended over 60 Latino workers at the Meadowlands sports complex after their Social Security numbers did not correspond to the records of the SSA.
  Though “no-match” letters were issued to the company nine months prior,
 Aramark only removed these workers from their employment after the government began its administrative approach to immigration enforcement and border security.


B.
Interior Enforcement
The interior enforcement provisions included in the recent DHS initiatives, particularly regarding the increased training of state and local law enforcement officers to address illegal immigration, increases the risk of immigrants being questioned about their status and how they entered the country by state and local police.  In New York City, Mayor Bloomberg issued Executive Order 41 in September 2003.  Executive Order 41, a citywide privacy policy concerning immigrant access to City services, ensures that immigrants, as well as other New Yorkers, can access City services that they need and are entitled to receive.
  Moreover, the policy protects areas of confidentiality, such as immigration status, sexual orientation, status as a victim of domestic violence, status as a crime witness, receipt of public assistance, and information in income tax records.
  Nationally, the plan to train hundreds of state and local law enforcement officers to enforce immigration law obscures the distinction between the responsibilities of local law enforcement and federal immigration agents.  Locally, this initiative undermines the objectives of Executive Order 41, which is intended to promote secure and valuable interaction between immigrant communities and public agencies, including the New York City Police Department (“NYPD”).

VI.
ISSUES AND CONCERNS
As home to a burgeoning immigrant population of approximately 3 million, including an estimated 500,000 undocumented immigrants, New York City will be profoundly influenced by any change in immigration policy.  Immigrants comprise 40 percent of the population in New York City and 45 percent of the New York City workforce.
  In light of the border security and immigration enforcement initiatives recently announced by DHS, the Committees intend to examine how the civil rights and general welfare of immigrant New Yorkers may be affected.  Regarding Executive Order 41, the Committees plan to explore how the interior enforcement provisions will have a bearing on this New York City privacy policy, especially with respect to the NYPD.

Though there is the current injunction against the “no-match” rule issued by DHS, the Committees will explore how this and other provisions of the DHS proposal could impact New York City.  In particular, the Committees will examine the possible consequences these initiatives can have on all immigrant workers, regardless of documentation, as well as the potential impact on all Americans, given the outdated records within the SSA database.  Since the Administration’s announcement, concerns have abounded among workers and employers alike.  While many employers are concerned that the City’s low unemployment will compromise their ability to replace workers fired under the proposed changes, workers’ advocates argue that these initiatives could be manipulated by employers to limit the rights of workers and to fire them without recourse.
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