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I. INTRODUCTION

On February 6, 2019, the Committee on Civil and Human Rights, chaired by Council Member Mathieu Eugene, will hold an oversight hearing on discrimination testing and commission-initiated cases at the New York City Commission on Human Rights (CCHR). The Committee has invited CCHR, advocacy groups and other stakeholders to testify and provide insight into this issue. 
II. BACKGROUND
In 2015, the NYC Council enacted Local Laws 32 and 33 that required the New York City Commission on Human Rights (CCHR) to conduct testing to evaluate discrimination in housing accommodations and employment, respectively. Under these laws, CCHR was required to conduct at least five investigations on each area and report these findings by March 2017. These laws were developed in response to concerns from advocates that CCHR, at that time, was unwilling to fully utilize its investigative and enforcement powers, and was impeded in part by a lack of adequate resources. For example, during an oversight hearing in 2014 that examined how CCHR was abiding by its reporting requirements, advocates argued that CCHR’s failure to employ its statutory authority to initiate its own investigations meant that there was little to deter people from engaging in discriminatory behavior. Advocates argued that “[t]aken together – the lack of hearings, the grudgingness with which the agency finds probable cause, and the lack of Commission-initiated complaints – we have a record that tells discriminators that there is no incentive to correct their behavior or to enter into appropriate settlements of complaints.”
 
Discrimination Testing  

The Law Enforcement Bureau (LEB) is the investigative arm of CCHR, and is responsible for enforcing the New York City Human Rights Law (NYCHRL). LEB investigations can be triggered in a variety of ways – from members of the public who contact the LEB to file a complaint or lawyers filing complaints with LEB on behalf of their clients, to tips by community members or elected officials who want to alert CCHR to a potential pattern of discrimination.
  LEB may also investigate cases on its own accord, and using testing methods to evaluate whether a pattern of discrimination is occurring is a key element underlying CCHR’s investigative mandate.
Match-paired testing is one form of testing that can be employed to examine whether discrimination is occurring. In this method, “two people are assigned fictitious identities and qualifications that are comparable in all key respects. The identities differ only on the characteristic (for example, race or presence of a disability) being tested. Each tester of a pair then applies for the same opportunity (for example, a job or an apartment lease) and documents the interaction. With an appropriate sample of tests and statistical techniques, paired testing can identify treatment that differs for testers of different classes.” CCHR has also conducted other forms of testing to evaluate discriminatory practices. For example, CCHR has previously had its testers search through online job applications to see if they required a criminal background check, which would be in violation of the Fair Chance Act, and call substance abuse centers and enquire whether they would accept a transgender client.
 
When Local Laws 32 and 33 were enacted in 2015, they only required CCHR to conduct at least five investigations for each of the areas of discrimination, over the period of a year, and report the findings to the Council. The paired testing and reporting requirements in the laws were therefore not required to be ongoing;  however, since this time CCHR has used testing to initiate investigations of discrimination, and the results have been incorporated into all of CCHR’s subsequent annual reports. In 2017, LEB conducted 577 tests to evaluate discrimination in employment, housing and public accommodations,
 and filed 37 Commission-initiated complaints.
 In 2018, LEB conducted 691 tests and filed 44 Commission-initiated complaints.

Discrimination testing is a useful method to help investigate systemic-wide problems or patterns of discrimination that are occurring in a certain industry. For example, using data made available in partnership with the Mayor’s Office of Data Analytics (MODA), CCHR has found ways to identify neighborhoods and buildings that are potentially violating the City’s source of income law. In such instances CCHR will use data to find “neighborhoods with low crime, great schools, lots of apartment buildings – but, suspiciously, no voucher holders live there” and then conduct a test to see whether landlords or management companies in these areas are rejecting housing applicants who use housing vouchers.
 Currently, CCHR is conducting investigations into 230 brokers and landlords who may be engaging in lawful source of income discrimination.
 Similarly, after conducting searches for online job applications to ensure that the advertisements were complying with the Fair Chance Act, which prevents employers from asking about criminal history at the application stage, CCHR charged a dozen businesses with violating the law.
 
CCHR-Initiated Investigations
While LEB uses testing as an investigative tool to confirm whether there is discrimination in housing, employment, and public accommodations, LEB also uses a range of other investigative methods, such as demands for documents and interviews or sending cease-and-desist letters, to initiate its own investigations into entities suspected of engaging in discriminatory practices. According to CCHR, such investigative methods “are equivalent to the fact-gathering mechanisms available to attorneys litigating in state and federal courts.”

The authority to pursue Commission-initiated investigations is a powerful mechanism that provides CCHR with information into patterns and practices of discrimination. However, at the hearing on Local Laws 32 and 33, advocates were critical that CCHR was not initiating enough of its own cases. Since that time, CCHR has consistently reported an increase in these cases. For example, in 2017 CCHR launched 450 Commission-initiated investigations including 228 in employment and 203 in housing, up from 426 in 2016.
 Meanwhile, in 2018 CCHR launched 583 Commission-initiated investigations including 325 in employment, 178 in housing and 84 in public accommodations.
  While these figures include some cases where testing has been utilized,
 they also reflect cases where CCHR has utilized its authority to pursue a Commission-initiated investigation. Some of the areas that CCHR examined through its Commission-initiated investigations in 2018 included pregnancy discrimination in employment, particularly where workplaces had failed to provide lactation spaces for their employees, and the policies and practices of employers who were repeatedly flagged for sexual harassment allegations.
 

Together with testing, Commission-initiated investigations allow CCHR to tackle large, systemic issues of discrimination, in addition to individual cases. When fully utilized, this gives CCHR broad authority to delve deeply into the facets perpetuating discrimination and helps to either sustain complaints once they are filed or to inform policies to mitigate the broader issue. Through this oversight hearing, the Committee is keen to hear testimony regarding how CCHR is continuing to tackle all forms of discrimination by utilizing testing methods and conducting Commission-initiated investigations.
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