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I.
INTRODUCTION

On Friday, October 28, 2011, the Committee on Consumer Affairs, chaired by Council Member Dan Garodnick, will conduct an oversight hearing entitled, “Ticket Sales in New York City – Setting the ‘Stage’ for Increased Consumer Protection.”  The Committee will also hear Introductory Bill 247 (“Intro. 247”), a proposal to amend the administrative code of the City of New York, in relation to the sale of tickets to individual consumers by operators of theater, music, or sporting events taking place in New York City at places of entertainment. Those invited to attend include the Department of Consumer Affairs (“DCA”), representatives of the entertainment industry, representatives of the ticket resale industry, consumer advocacy groups, various chambers of commerce, and other interested parties.
II.
BACKGROUND

The resale of tickets is not a new phenomenon. It took place outside of Broadway theaters as early as the mid-1800s, and there is evidence to suggest that it was even practiced outside the Roman Forum in Ancient Rome.
 Once known as scalping, a term that has long possessed a negative connotation, ticket reselling is now a multi-billion dollar industry that is accepted by the entertainment promotion industry and the government. The street hawker of yesterday has been replaced by corporations, such as StubHub and TicketExchange, subsidiaries of EBay and Ticketmaster, respectively, which facilitate and profit from reselling tickets to concerts, theater performances, sporting events, and other similar events.  Currently, tickets resold online generate over four-billion dollars annually.

In 2007, a law was enacted repealing all restrictions governing the pricing of resold tickets (the “Repeal”).
  For over eight decades prior to the Repeal, licensed ticket resellers could not increase a ticket price by more than forty-five percent of its original value for large venues, or twenty percent of its original value for venues seating fewer than six-thousand people.
  By repealing pricing restrictions, this law, which was scheduled to sunset after two years, left the price ceiling on resold tickets entirely up to the market.
  It also banned the resale of tickets on the street within certain distances from the venue, depending on the venue’s size, but allowed theaters to open their own resale locations on their premises.

In June 2009, just as the law was about to expire, the New York State Legislature voted to extend the Repeal an additional fifty weeks.  The State also directed “the Secretary of State to produce a report on ticket regulation and prohibit primary ticket sellers like Ticketmaster from selling seats directly to scalpers."

By the time the 2009 extension expired on May 15, 2010, the legislature had not yet decided on the terms of a renewal because an agreement could not be reached on whether venues that provide paperless tickets should also be required to provide conventional tickets upon request.
  Largely opposed by ticket brokers, paperless tickets required the original ticket-holder to show his or her identification at the box office prior to entering the venue, thereby preventing the purchaser from easily reselling his or her ticket to a third party.
  Then-Governor David Paterson also opposed allowing venues to issue paperless tickets only, arguing that this would make it difficult for individuals to give their loved ones tickets as gifts.
  On July 2, 2010, after a six-week period, during which ticket resale was technically illegal in New York State,
 the Governor signed a bill extending the Repeal for another year.
  In addition to the extension, the new law also prohibited the sale of paperless-only (or otherwise non-transferrable) tickets, unless the consumer was offered a transferable ticket at the time of purchase and the consumer preferred the non-transferable paperless ticket. 
  The new law also banned the use of software that would allow parties to buy large blocks of tickets at one time.
 On May 13, 2011, Governor Andrew Cuomo signed another extension of the Repeal into law, keeping in place the provisions of the previous extension.
  This extension will sunset on May 14, 2012.

Many within the entertainment industry, including theater owners, licensed ticket resellers and the owners of certain sporting venues, supported the Repeal in 2007.
  They argued that the ban on ticket resale resulted in lost profits and revenue opportunities for brokers, websites and other entities that could resell tickets at a substantial markup.
 According to Gerald Schoenfeld, the late chairman of the League of American Theaters and Producers, restrictions on pricing “penalize[d] primary ticket sellers while rewarding the secondary marketplace, much of which is unregulated. . . . [That problem could be alleviated] by allowing authorized auction sites for ticket resale [that would provide additional consumer protections, like refunds for cancellations].”
  Government leaders also voiced support for the Repeal, including then-Governor Eliot Spitzer, who supported subjecting ticket prices to the free market,
 and Mayor Michael Bloomberg, who similarly supported a ticketholder’s right to benefit from an investment.
 

The Repeal was opposed by consumer advocacy groups, including the New York Public Interest Research Group (“NYPIRG”), which felt the Repeal would lead to higher ticket prices
 and that this was unfair to New Yorkers whose taxes were spent in the construction of the event venues.
  NYPIRG also argued that the deregulation of ticket resale would increase the demand for tickets, while placing an unfair burden on persons of average income.
  Consumers Union, another opponent of ticket resale, testified with NYPIRG at a 2007 Council hearing that "ticket scalping is a deceptive and unfair business practice that deprives average sports, music and entertainment fans of opportunities to see popular events."

In the face of criticism, some in the industry touted the benefits to consumers of lifting pricing restrictions. Gary Adler, counsel for the National Association of Ticket Brokers, claimed in 2007 that forty percent of resold tickets ended up being cheaper than their original price.
 Others have downplayed the importance of affordable tickets and claim that the disparity among those who can and cannot afford to see shows in New York City is a result of capitalism and that those with less money have less access to certain commodities.
 

Even as the debate over ticket resale continues, the matter of paperless tickets is creating additional divisions between ticket brokers and venues, and ticket agencies and artists. Those in support of using only paperless tickets believe that it will curb the bad practices of unscrupulous ticket resellers and increase consumer protections for individuals wishing to see a show.
  Opponents of paperless-only ticketing argue that such a method of ticketing robs the ticketholder of any rights with respect to selling or giving away his or her ticket.
 Two nonprofit organizations have emerged to present opposing sides of this argument. The nonprofit lobbying in support of paperless ticketing, known as the "Fans First Coalition," is heavily financed by Live Nation Entertainment, while their opponents, the "Fan Freedom Project" receive significant financial support from StubHub.

The negative effects of unfettered ticket resale came to light just months after the Repeal.  In September 2007, tickets to Miley Cyrus’s entire 54-date tour were sold out within 14 minutes.
  Within days, online ticket brokers were selling those tickets to New York State residents for over sixty-five times their original face value.
 In February 2009, New Jersey consumers attempting to purchase Bruce Springsteen tickets online through Ticketmaster were informed that tickets were sold out and were redirected to TicketsNow.com, Ticketmaster’s own ticket resale vendor, where tickets went for several times the original price.
  As a result of consumer complaints, Ticketmaster and the New Jersey Attorney General reached a settlement prohibiting Ticketmaster from directing consumers from its site to its resale subsidiary, TicketsNow, for one year.  Additionally, Ticketmaster agreed to prevent tickets from being listed on TicketsNow until after the tickets have been released for sale on Ticketmaster’s primary site.

 A recent Radiohead concert brought renewed attention to the issue of ticket resale and paperless ticketing. When the band played two concerts at Roseland Ballroom this past September, tickets were sold two per person and will-call only in an attempt to reserve more tickets for fans and to thwart attempts by ticket brokers to make a profit off the resale of those tickets.
  The tickets sold out within minutes.
  Predictably, opponents of paperless ticketing criticized Ticketmaster for dispensing paperless tickets, claiming that the company displayed a lack of transparency.
  Despite the efforts of Ticketmaster, however, ticket resellers were still able to find a market. Soon after all the tickets were sold out, they appeared on Craigslist for prices ranging from the face value to over two-thousand dollars, and on eBay for prices ranging from four hundred to over two-thousand dollars.

III.
RELATED LEGISLATION


A. New York State 

The New York State Legislature has introduced several bills that would impact the sale of tickets. A.2014 (Weprin) would prohibit service charges in sales of theater tickets if the theatre seats over three-thousand and is not owned by a municipality.
  It would also prohibit exclusive contracts with ticket agents by operators of entertainment venues that are publicly owned or that receive direct or indirect public support.
  A.4188 (Gabryszak) would ban producers and promoters from reselling tickets, and would prohibit any reselling of tickets above the maximum premium selling price or within one month after original purchase.
  It would also require all operators of places of entertainment to make public the number and location of tickets available for an event.
  

B. New York City: Intro. 247

Intro. 247 would create a new subchapter in the administrative code pertaining to ticket sales at places of entertainment in New York City.  The legislation would require that all venues with a permanent seating capacity of three-thousand or more reserve at least fifteen percent of the total number of tickets made available for purchase to an event for sale at their on-site box office.  Season tickets, tickets purchased as part of a subscription package and/or other tickets not available for purchase by the general public would not be included in the fifteen percent calculation.  Events scheduled to take place on a daily basis at the same venue over the course of more than a week, such as Broadway and Off-Broadway theater productions, are exempt from the legislation.  Furthermore, each customer would be limited to purchasing four tickets per event per day at the on-site box office.   In an effort to track ticket sales and discourage resale, each ticket would be required to be printed with the date and time of sale.  


Venues subject to this legislation would be required to maintain records disclosing the total number of tickets made available for sale at the on-site box office and the location of the corresponding seats.  Such records would be made available for inspection by the Commissioner of DCA and failure to maintain records would create a rebuttable presumption of failure to comply with the bill.  


Violators of the law would be subject to the same penalties as imposed on those who are found to have violated the City’s unfair trade practices law; namely a fine of up to $500 per violation.  
IV. CONCLUSION

The Committee looks forward to learning more about the nuances of the ticket resale process and about how the system can best be improved in a way that benefits both the consumer and those wishing to buy tickets. The Committee has invited all interested parties to contribute to this hearing, including primary ticket agents, ticket resellers, consumer protection groups, as well as others. In considering the proposed legislation and the oversight topic, the Committee looks forward to hearing testimony on how to best protect the rights of consumers while keeping events in New York City as accessible to fans as possible.

Int. No. 247

By Council Members Comrie, Brewer, Koslowitz, Palma, Recchia and Williams 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the sale of tickets to individual consumers by operators of theater, music, or sporting events taking place in New York City at places of entertainment.

..Body

Be it enacted by the Council as follows: 

Section 1. Legislative Intent.  The Council finds and declares that transactions involving the purchase of tickets for admission to places of entertainment are a matter of public interest and subject to the supervision of New York City for the purpose of safeguarding the public against fraud, unequal treatment, and similar abuses.  Since 2007, when New York State repealed its ban on ticket resale, the secondary ticket market has grown exponentially.  New York City consumers currently must compete against ticket resale agencies or ticket brokers to purchase tickets to musical, sporting or athletic events taking place throughout the City.  Ticket resale agencies and ticket brokers often use computer software to purchase tickets in bulk, giving themselves an unfair advantage over individual purchasers and creating a secondary market in ticket sales that gouges consumers by charging several times the face value for tickets. 

In order to ensure that individuals are able to obtain tickets to events in New York without paying exorbitant prices to ticket resellers, the Council finds that it is necessary to require operators of New York City venues at which musical, sporting or athletic events take place to reserve at least fifteen percent of available tickets for sale at their on-site box office for sale to individual consumers and require such sales be limited to the purchase of no more than four tickets per day per individual consumer.

§2. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 16 to read as follows:

SUBCHAPER 16

TICKET SALES AT PLACES OF ENTERTAINMENT

§ 20-810 Definitions.

§ 20-811 Ticket Sales.

§ 20-812 Record Keeping.

§ 20-813 Penalties. 

§20- 814 Conduct or Behavior Policies.

§20-810 Definitions.  As used in this section the term: a. “Entry fee” shall mean the price fixed for a ticket at the time of initial sale by the operator of any place of entertainment for admission to an event.

b. “Event” shall mean all forms of entertainment at places of entertainment including, but not limited to, musical performances, concerts and all types of sporting or athletic events taking place in New York City.  Event shall not mean any kind of performance regularly scheduled to take place on a daily basis at the same venue over the course of one or more weeks.  
c. “Individual consumer” shall mean any person seeking to purchase tickets for personal use.

d. “Operator” shall mean any person who owns, leases, operates, or controls a place of entertainment or who promotes or produces an event to be held in a place of entertainment in New York City.

e. “Physical structure” shall mean the place of entertainment, or in the case where a structure either partially or wholly surrounds the place of entertainment, such surrounding structure.

f. “Place of entertainment” shall mean any privately or publicly owned, leased, or operated location in New York City that has a permanent seating capacity in excess of three thousand persons, including, but not limited to, a theater, stadium, arena, racetrack, or other place where performances, concerts, athletic games or contests are held for which an entry fee is charged.  
g. “Sell” shall mean to dispose of a ticket in exchange for money or other valuable consideration via any medium, including, but not limited to, the Internet, box office, television, radio, newspaper, magazine, through the Internet, box office, television, radio, or the media of a newspaper, magazine, circular, pamphlet, catalogue, display, letter, or handbill. 
h. “Ticket” shall mean a license, issued by the operator of a place of entertainment, for admission to the place of entertainment at the date and time specified thereon, subject to the terms and conditions specified by the operator, which is offered for sale to the general public, and is not sold as part of a season ticket, corporate or luxury box, or subscription package. 

§20-811 Ticket Sales. a. No operator, or agent or employee thereof, with the intent to sell tickets to an event held in a place of entertainment for which an entry fee is imposed, shall sell tickets to such event unless fifteen percent of the total number of tickets made available for purchase are reserved for sale to individual consumers at such place of entertainment’s on-site box office. Such on-site sales shall be limited to the purchase of no more than four tickets per day per individual consumer.

b. Each ticket purchased from an on-site box office shall have printed on its face the date and time of sale.  
§20-812 Record Keeping. a. Any operator, or agent or employee of a place of entertainment with the intent to sell or in any way dispose of tickets to an event for which an entry fee is charged, shall maintain records disclosing the following information:

i. total number of tickets available for sale to individual consumers at the on-site box office; 

ii. the location of the corresponding seat for each ticket made available for sale at the on-site box office; and 
iii. the total number of tickets available for sale or expected to be made available for sale to individual consumers through any medium.

b. All such records shall be available for inspection to the commissioner or to his or her duly designated representatives for a period of six months from the date of the offer of sale of the ticket or tickets.

c. The failure of an operator, or agent or employee of a place of entertainment to produce such records upon request of the commissioner in order to substantiate such operator’s representation of ticket availability shall create a rebuttable presumption of the failure to comply with the provisions of this subchapter.

§20-813 Penalties. Any person who violates any provision of this subchapter or of any rule promulgated thereunder, shall be liable for a civil penalty not to exceed the amounts specified in section 20-703 of this chapter.

§20-814 Conduct or Behavior Policies.  Nothing in this section shall be construed to prohibit an operator of a place of entertainment from maintaining and enforcing any policies regarding conduct or behavior at or in connection with a place of entertainment or physical structure.  
§3. This local law shall take effect 120 days after enactment, except that the commissioner of consumer affairs shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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