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TITLE
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting employment discrimination based on an individual’s actual or perceived status as a caregiver.

ADMINISTRATIVE CODE
Amends chapter 1 of title 8 of the administrative code of the city of New York by amending sections 8-101 and subparagraphs (a), (b), (c), and (d) of subdivision 1 of section 8-107 and by adding a new subdivision 25 to section 8-102 and a new subdivision 16-a to section 8-107.

The Committee on General Welfare will meet on Thursday, December 6, 2007 to consider Proposed Int. No. 565-A, which would amend the New York City Administrative Code to prohibit employment discrimination based on an individual’s actual or perceived status as a caregiver.  This is the first hearing on this bill.

BACKGROUND


Federal equal employment opportunity (“EEO”) laws provide some protection to individuals based on their family caregiving responsibilities, when discrimination against caregivers constitutes “unlawful disparate treatment.”
  For example, Title VII of the Civil Rights Act of 1964 prohibits, among other things, discrimination in the workplace based on sex.
  Sex discrimination can include refusing to hire or promote women, or paying women lower wages than men, but it also includes “taking negative employment actions against workers based on gender stereotypes, including assumptions about how workers will or should act in the workplace because of their family caregiving responsibilities.”
  Additionally, the Americans with Disabilities Act of 1990 prohibits discrimination against a qualified employee based on his or her own disability, but also prohibits discrimination based on the employee’s association with a disabled individual such as a child, spouse, or parent.
  As a result, an employer “may not treat a worker less favorably based on stereotypical assumptions about the worker’s ability to perform job duties satisfactorily while also providing care to a relative or other individual with a disability.”
  Neither Title VII nor the ADA prohibits discrimination against caregivers per se.


The Federal Medical Leave Act of 1993 (“FMLA”) also requires employers of fifty or more employees to provide up to twelve weeks of unpaid, job-protected leave when the employee is: (i) caring for a newborn child; (2) caring for an adopted or foster child; (iii) caring for a spouse, child, or parent who has a serious health condition; or (iv) suffering from a serious health condition that makes the employee unable to perform regular job functions.
  One of the purposes of the FMLA is to minimize “the potential for employment discrimination on the basis of sex by ensuring generally that leave is available for eligible medical reasons (including maternity-related disability) and for compelling family reasons, on a gender-neutral basis.”


Citing these federal laws, and similar state anti-discrimination laws, increasing numbers of employees have been filing lawsuits alleging “family responsibilities discrimination” (“FRD”).  According to the Center for WorkLife Law at the UC Hastings College of the Law, there were eight FRD lawsuits filed in the 1970s, 97 cases from 1986 to 1995, and 481 cases from 1996 to 2005, which represents a nearly 400 percent increase over the previous decade.
  New York is one of the three states with the greatest number of FRD lawsuits.
  While most FRD plaintiffs are parents and most are women, almost eight percent of the plaintiffs in the cases surveyed by WorkLife Center were men.
 Additionally, some FRD plaintiffs care for spouses or parents, not children. 
 According to a study by the National Alliance for Caregiving (NAC), which studied characteristics of caregivers who provide unpaid care to another adult age 18 or older, nearly six in ten caregivers have had to make work-related adjustments to provide care for a loved one.
  Further, more than half of working caregivers reported that they had to go to work late, leave early, or ask for time off during the day as a result of their caregiving responsibilities.


As the number of women in the workforce has increased and as an increasing number of people provide care to the elderly, the protection of caregivers has become more relevant.  Since the enactment of Title VII, the number of women who work outside the home has risen, most significantly for mothers of young children.
  While greater numbers of men are assuming family caregiving responsibilities, in most families, women are still the primary caregivers.
  In addition, as the Baby Boomer population ages, more employees will be responsible for caring for elderly parents, in-laws, or spouses.  According to the U.S. Administration on Aging, by 2030, adults age 65 and older will account for 20 percent of the population, up from 13 percent in 2000.
  It is estimated that the overall numbers of those 65 and older will increase to 70 million persons, from today’s 35 million, with people 85 years of age and older comprising the most rapidly growing segment of the U.S. population.
  Within New York City, approximately 1.3 million New Yorkers are over the age of 60, a number that is predicted to grow in the coming years.
  According to the EEOC, workers between the ages of 30 and 60 “are more likely to face work responsibilities alongside both childcare and eldercare responsibilities.”
  Moreover, almost a third of families in the United States have at least one disabled family member, and nearly one in ten families with children under age eighteen includes a child with a disability.


The number of informal caregivers in New York State also appears to be increasing.  According to the Family Caregiver Alliance, there are 2.2 million informal caregivers in New York State,
 compared to 1.9 million in 2004.
  Currently, New York State’s Human Rights Law prohibits employment discrimination because of the “age, race, creed, color, national origin, sexual orientation, military status, sex, disability, . . . predisposing genetic characteristics, or martial status of any individual,” but does not include caregiver as a protected class.
  In January 2007, a bill was introduced in the New York State Assembly that would prohibit discrimination based on “family responsibilities,” defined as “the legal responsibility to care for a child.”
  Other jurisdictions, such as Alaska and the District of Columbia, have enacted legislation to expand protections in the workplace.  Alaska’s Human Rights Law includes “parenthood” as a protected class against workplace discrimination,
 while the D.C. Human Rights Act is the only law nationwide that protects against discrimination based specifically on family caregiving responsibilities.  The D.C. Law prohibits an employer from discriminating against an employee based on “family responsibilities,” defined as “the state of being, or the potential to become, a contributor to the support of a person or persons in a dependent relationship. . . “
   


As one of the most comprehensive civil rights laws in the nation, the New York City Human Rights Law protects employees of organizations that employ four or more workers and prohibits discrimination based on an individual’s actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation, alienage, citizenship status and/or status as a victim of domestic violence, sex offenses or stalking.
  Currently, however, the Human Rights Law does not protect employees against discrimination based on their family caregiving responsibilities.  Accordingly, Proposed Int. No. 565-A would add caregivers as a protected class under the New York City Human Rights Law.

ANALYSIS

Proposed Int. No. 565-A would amend the administrative code by adding the terms “partnership status”
 and “caregiver status” to section 8-101.  Further, the proposed bill adds a new subdivision 25 to section 8-102, to define the terms “caregiver” and “dependent relationship.”  Specifically, the term “caregiver” is defined as a “a person who is a contributor to the ongoing care of a child for whom the person has assumed parental responsibility or of a person or persons in a dependent relationship with the caregiver and who suffer from a disability, irrespective of their number.”  Accordingly, a caregiver may be someone who is caring for a child with or without a disability, or for someone who suffers from a disability and is in a dependent relationship with the caregiver.  Subdivision 16(c) of section 8-102, which states that “disability” in the case of alcoholism, drug addiction, or substance abuse only applies to those recovering or recovered and those who are free of such abuse, does not apply for the purposes of the proposed new subdivision 25.  The term “dependent relationship” is defined in the proposed bill as “the relationship of a caregiver to a person who is related by blood, legal custody, marriage, or to his or her domestic partner, as defined in section 3-240 of the administrative code of the city of New York, or to a person with whom the caregiver lives in a familial relationship.”   

In addition, the bill would add “caregiver status” as a class under subparagraphs (a), (b), (c) and (d) of subdivision 1 of section 8-107, which would prohibit discrimination against caregivers in the workplace.

Finally, the proposed bill adds a new subdivision 16-a to section 8-107, which sets forth a requirement that those prohibited by the provisions of this section from employment discrimination based on caregiver status shall make reasonable accommodation “to enable a caregiver to satisfy the essential requisites of a job or enjoy the right or rights in question provided that the caregiver status is known or should have been known by the employer.”  Reasonable accommodation is defined in section 8-102 of chapter 1 of title 8. 

EFFECTIVE DATE


This Local Law would take effect upon enactment.

Proposed Int. No. 565-A

By the Public Advocate (Ms. Gotbaum) and Council Members de Blasio, Weprin, Brewer, Fidler, Gonzalez, James, Koppell, Liu, Martinez, Mealy, Recchia Jr., Sanders Jr., Seabrook, Stewart, White Jr., Gerson, Dilan, Vann and Rivera

..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting employment discrimination based on an individual’s actual or perceived status as a caregiver.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative findings and intent.  The City Council finds and declares that a growing population in New York City is victim to workplace discrimination based on its caregiving responsibilities for children and dependent relatives.  The Center for Worklife Law reports a growing trend of federal lawsuits filed by workers alleging family responsibilities discrimination (FRD).  Family responsibilities discrimination has been defined as a form of sex discrimination based on gender stereotypes, where employees are treated unfairly at work because of their informal caregiving responsibilities for children, elderly parents or ill relatives.  According to the Center for Worklife Law, New York is one of three states with the greatest number of FRD lawsuits.

The National Alliance for Caregiving (NAC) estimates that, as of 2003, there were 44.4 million American informal caregivers (21% of the adult population) present in approximately 22.9 million U.S. households (21% of U.S. households).  According to The Family Caregiver Alliance, as of 2004, there are 1.9 million people in New York State providing informal care to loved ones.  

NAC reports that nearly six in ten caregivers (59%) have worked while actively providing care and had to make work-related adjustments in order to help the person for whom they provide care.  More than half (57%) of working caregivers report that as a result of their caregiving responsibilities, they have had to go to work late, leave early, or take time off during the day to provide care. 

The District of Columbia’s Human Rights Act was amended to protect individuals with “family responsibilities” against discrimination in the workplace, and is the only law in the United States that expressly protects against discrimination in employment based on one’s status as a caregiver. 

The City Council finds that the New York City Human Rights Law is one of the most comprehensive civil rights laws in the nation, providing numerous protections against workplace discrimination.  Nonetheless, the City Council finds that the Human Rights Law fails to protect individuals against employment discrimination based on one’s status as a caregiver, and must be amended to extend employment discrimination protection to New Yorkers who are actual or perceived caretakers.  

§ 2. Section 8-101 of chapter one of title eight of the administrative code of the city of New York is amended to read as follows:

§ 8-101 Policy. 

In the city of New York, with its great cosmopolitan population, there is no greater danger to the health, morals, safety and welfare of the city and its inhabitants than the existence of groups prejudiced against one another and antagonistic to each other because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, marital status, partnership status, caregiver status, status as a victim of domestic violence or status as a victim of sex offenses or stalking, whether children are, may be or would be residing with a person or conviction or arrest record.  The council hereby finds and declares that prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace the institutions and foundation of a free democratic state.  A city agency is hereby created with power to eliminate and prevent discrimination from playing any role in actions relating to employment, public accommodations, and housing and other real estate, and to take other actions against prejudice, intolerance, bigotry, discrimination and bias-related violence or harassment as herein provided; and the commission established hereunder is hereby given general jurisdiction and power for such purposes. 

§ 3. Section 8-102 of chapter one of title eight of the administrative code of the city of New York is amended by adding a new subdivision 25 to read as follows: 

25.  (a) The term “caregiver” means a person who is a contributor to the ongoing care of a child for whom the person has assumed parental responsibility or of a person or persons in a dependent relationship with the caregiver and who suffer from a disability, irrespective of their number.  Subdivision 16(c) of section 8-102 of this chapter shall not apply for the purposes of this subdivision. 

(b) The term “dependent relationship” means the relationship of a caregiver to a person who is related by blood, legal custody, marriage, or to his or her domestic partner, as defined in section 3-240 of the administrative code of the city of New York, or to a person with whom the caregiver lives in a familial relationship.

§ 4. Subparagraphs (a), (b), (c), and (d) of subdivision 1 of section 8-107 of chapter one of title eight of the administrative code of the city of New York are amended to read as follows:

1. Employment.  It shall be an unlawful discriminatory practice:

(a) For an employer or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to refuse to hire or employ or to bar or to discharge from employment such person or to discriminate against such person in compensation or in terms, conditions or privileges of employment.

(b) For an employment agency or an employee or agent thereof to discriminate against any person because of such person’s actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status in receiving, classifying, disposing or otherwise acting upon applications for its services or in referring an applicant or applicants for its services to an employer or employers.

(c) For a labor organization or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to exclude or to expel from its membership such person or to discriminate in any way against any of its members or against any employer or any person employed by an employer.

(d) For any employer, labor organization or employment agency or an employee or agent thereof to declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for employment or to make any inquiry in connection with prospective employment, which expresses, directly or indirectly, any limitation, specification, or discrimination as to age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status, or any intent to make any such limitation, specification or discrimination.

§ 5. Section 8-107 of chapter one of title eight of the administrative code of the city of New York is amended by adding a new subdivision 16-a to read as follows:

16-a. Applicability; caregivers.

(a) Requirement to make reasonable accommodation to the needs of caregivers.  Any person prohibited by the provisions of this section from discriminating on the basis of caregiver status shall make reasonable accommodation as defined in subdivision eighteen of section 8-102 of this chapter to enable a caregiver to satisfy the essential requisites of a job or enjoy the right or rights in question provided that the caregiver status is known or should have been known by the employer.

§ 6. This local law shall take effect upon enactment.
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� See Equal Employment Opportunity Commission (“EEOC”), Office of Legal Counsel, Title VII/EPA/ADEA Division, Enforcement Guidance:  Unlawful Disparate Treatment of Workers with Caregiving Responsibilities (last modified on May 23, 2007), available at http://www.eeoc.gov/policy/docs/caregiving.html.


� See id. see also 42 USCS § 2000e-2 (2007).


� Work Life Law, UC Hastings College of the Law, Issue Brief:  Current Law Prohibits Discrimination Based on Family Responsibilities and Gender Stereotyping (Summer 2006).


� See EEOC, supra note 1; see also 42 USCS § 12112 (2007).


� See EEOC, supra note 1.


� 29 U.S.C.A. § 2612(a)(1) (2007); see also 45A Am. Jur. 2d Job Discrimination § 746 (2007).


� 29 U.S.C.A. § 2601(b)(4) (2007).


� See Mary Still, Center for WorkLife Law, UC Hastings College of the Law, Litigating the Maternal Wall, U.S. Lawsuits Charging Discrimination Against Workers with Family Responsibilities 2 (July 6, 2006). 


� Id. at 11.


� Id. at 8.


� See Lisa Belkin, Family Needs in the Legal Balance, The New York Times (July 30,2006).


� National Alliance for Caregiving, in collaboration with AARP, Caregiving in the U.S., iv, 22 (2005).


� Id.


� Bureau of Labor Statistics, Department of Labor, Women in the Labor Force:  A Databook 1, Table 7 (2006).


� See EEOC, supra note 1, (citing Laura T. Kessler, The Attachment Gap:  Employment Discrimination Law, Women’s Cultural Caregiving, and the Limits of Economic and Liberal Legal Theory, 34 U.Mich. J.L. Reform 371, 378-80 (2001)).


� U.S. Census Bureau 2000.


� Id.


� Council of Senior Centers & Services (CSCS), Growing Old in New York City: The Age Revolution 3 (February 2006).


� See EEOC, supra note 1 (citing Boston College Center for Work & Family, Executive Briefing Series, Exploring the Complexities of Exceptional Cargiving (2006)).


� Qi Wang, U.S. Census Bureau, Disability and American Families:  2000 3, 16 ( July 2005). 


� See Family Caregiver Alliance, Caregiving Across the States, Updated State Profiles, available at � HYPERLINK "http://www.caregiver.org/caregiver/jsp/content/pdfs/state_profile_ny.pdf" ��http://www.caregiver.org/caregiver/jsp/content/pdfs/state_profile_ny.pdf�  (last updated November 2007).


� See Lynn Friss Feinberg, Sandra L. Newman, Leslie Gray, & Karen Kolb, National Center on Caregiving Family Caregiver Alliance, in collaboration with Wendy Fox-Grange, National Conference of State Legislatures, The State of the State in Family Caregiver Support:  A 50-State Study 188 (November 2004).


� NY CLS Exec § 296(1)(a) (2007).


� See New York State Assembly Bill No. A03214 (referred to Governmental Operations on 1/23/07).


� Alaska Stat. § 18.80.220 (2007).


� D.C. Code §2-1401.02(12) & 2-1401.01 (2006).


� See New York City Administrative Code §§ 8-101 et. seq. (2007).


� The term “partnership status” is added here merely as a technical amendment to the New York City Administrative Code, and it does not relate to the substance of Proposed Int. No. 565-A.
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