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TITLE:
A local law to amend the administrative code of the city of New York, in relation to the posting of executive orders and memoranda of understanding on the city’s website.
I. Introduction
Today, the Committee on Governmental Operations, chaired by Council Member Gale Brewer, will meet to vote on Proposed Int. 361-A (the “Amended Bill”), a local law that would amend the administrative code of the city of New York, in relation to the posting of executive orders and memoranda of understanding on the city’s website.  
The Committee held a hearing on a prior version of this bill on October 25, 2010.  
II. Background
The Mayor of the City of New York has the authority to issue executive orders directing the operations of his or her administration.  City agencies have the authority to enter into memoranda of understanding (“MOUs”), which are documents that describe an agreement between two or more parties, yet generally lack the legal requirements of a contract.  In the governmental context, such memoranda can memorialize agreements between agencies, between separate governmental entities, or between governmental entities and non-governmental third parties.

Historically, a wide variety of issues such as social services delivery, City employment practices, and City discrimination policies have been addressed through the use of both executive orders and MOUs.  Despite their widespread use, however, the public has only limited access to these documents.  Executive orders dating from 2004 are available on the internet through a third-party website,
 but they are not available on the City’s website.  MOUs are sometimes available on agency websites, but there is no formal repository of these documents or public list of those that are currently in effect.  
Members of the public may seek to obtain executive orders and MOUs in hard copy via a freedom of information law (“FOIL”) request.
   The FOIL process, however, can be inconvenient and time-consuming -- both for the public and the relevant agency.  In addition, the individual seeking to obtain these public documents via FOIL must normally pay a monetary fee in order to do so.
III. The Legislation
A.  The Original Bill and First Hearing 
The original version of the bill required that all executive orders and MOUs be made available to the public at no charge on the City’s website, without exception.  The Committee held a hearing on this version of the bill on October 25, 2010.  At that hearing, the Committee heard testimony from a representative of the administration who testified in support of the legislation with respect to the posting of executive orders.  With respect to the posting of MOUs, the administration suggested that the scope of the legislation be clarified in order to safeguard MOUs for which disclosure would jeopardize law enforcement or other critical agency operations, as well as reflect the types of protections contained in FOIL.  The administration also suggested that a reasonable timeframe be included in the legislation to ensure that city agencies are fully capable of complying with the posting requirements.  The Amended Bill reflects these suggestions made by the administration at the October 25, 2010 hearing.   

B. The Amended Bill
i. Executive Orders

The Amended Bill would mandate that the City make all executive orders issued on or after January 1, 1974 available free of charge on the City’s website.  Executive orders issued between January 1, 1974 and December 31, 2001 must be posted by January 1, 2012; executive orders issued on or after January 1, 2002 must be posted by July 1, 2011.  This timeframe for posting previously enacted executive orders fully addresses the concerns expressed by the administration at the October 25, 2010 hearing.
The Amended Bill would also require the Mayor to post on the City’s website and provide to the Council all newly enacted executive orders within five business days from the date of execution.  The previous version of the bill did not provide a timeframe in which the administration had to post newly enacted executive orders or a requirement that it provide newly enacted executive orders to the Council.   
ii. MOUs

 With respect to MOUs, the Amended Bill would require most MOUs
 entered into between city agencies, or a city agency and a non-governmental agency, that materially affect the rights and procedures available to the public to be made available free of charge on the City’s website.
  MOUs that are entered into on or after December 15, 2011 must be posted on the City’s website within thirty days after taking effect.  MOUs that were entered into between July 1, 2010 and December 14, 2011 must be posted by April 1, 2012.
  Once posted, an MOU would remain on the City’s website throughout the entire period that it is in effect.
The Amended Bill specifies certain categories of MOUs that are exempt from the posting requirement.  Whereas the original version of the bill applied to all MOUs, in the Amended Bill the following types of MOUs would not be required to be posted:
· MOUs that could be withheld from disclosure under FOIL
;
· MOUs for which disclosure would impair law enforcement or emergency response operations;
· MOUs for which disclosure would impair the ability of the City to enter into such agreements; and
· MOUs for which posting could reasonably result in material adverse consequences for city agency operations.

These exemptions fully address the concerns expressed by the administration at the October 25, 2010 hearing. 

In addition, for MOUs that are excessive in length, an excerpt and a brief summary of the MOU may be posted in lieu of the entire agreement.  The full version of the MOU, however, must be made available upon request at no charge.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the posting of executive orders and memoranda of understanding on the city’s website.
 

Be it enacted by the Council as follows: 

Section 1. Chapter 1 of title 3 of the administrative code of the city of New York is amended by adding a new section 3-113 to read as follows:
§3-113.  Posting of executive orders and memoranda of understanding on the city's website. 
a.  (1) All mayoral executive orders issued on or after January 1, 1974 shall be posted on the city's website.

(2) All mayoral executive orders issued on or after July 1, 2011 shall be provided to the council and posted on the city’s website within five business days from the date of execution.

b. (1) All memoranda of understanding or similar agreements entered into between city agencies that materially affect the rights of or procedures available to the public and could not be withheld from disclosure under article six of the public officers law shall be posted on the city’s website within thirty days after taking effect and thereafter during the period that they are in effect, unless their disclosure would impair law enforcement or emergency response operations.  

(2) All memoranda of understanding or similar agreements entered into between city agencies and non-city governmental agencies that materially affect the rights of or procedures available to the public and could not be withheld from disclosure under article six of the public officers law shall be posted on the city’s website within thirty days after taking effect and thereafter during the period that they are in effect, unless their disclosure would impair the ability of the city to enter into such memoranda or agreements with such non-city agencies or impair law enforcement or emergency response operations.

(3) The posting requirements set forth in this subdivision shall not apply if posting could reasonably result in material adverse consequences for city agency operations.

c.  Where the length of a memorandum of understanding or similar agreement is excessive, an agency may comply with this subdivision by posting an excerpt and a brief summary of such memorandum or agreement on the city's website, provided that the full version of such memorandum of understanding or similar agreement shall be made available upon request at no charge.

d.  The documents posted in accordance with this section shall be made available to the public on the city's website at no charge.

e.  This section shall not be construed to create a private right of action to enforce its provisions.  Failure to comply with this section shall not result in the invalidation of any mayoral executive order, memorandum of understanding or similar agreement, or action taken pursuant to such order or memorandum of understanding or similar agreement.

§ 2.  This local law shall take effect immediately;  provided, however, that: (a) all executive orders issued on or after January 1, 1974 through December 31, 2001 shall be made available on the city's website on or prior to January 1, 2012 and all executive orders issued on or after January 1, 2002 shall be made available on the city's website on or prior to July 1, 2011; and (b) memoranda of understanding or similar agreements entered into on or after July 1, 2010 and prior to December 15, 2011 that are within the scope of this local law shall be made available on the city’s website not later than April 1, 2012.

� Center for New York City Law at New York Law School website, http://www.nyls.edu/centers/harlan_scholar_centers/center_for_new_york_city_law/cityadmin_library.


� N.Y. Pub. Officers Law § 87.


� The Amended Bill applies to MOUs as well as “similar agreements” that are the functional equivalent of MOUs but may not be labeled as such.  All references to MOUs within this Committee Report also apply to such similar agreements.  


� MOUs that are purely technical or administrative in nature that do not materially affect the rights and procedures available to the public would not be required to be posted.


� MOUs entered into prior to July 1, 2010 would not be required to be posted on the City’s website.


� N.Y. Pub. Officers Law § 87.
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