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PROPOSED INT. NO. 735-A:                       
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TITLE:
To amend the administrative code of the city of New York, in relation to increasing the penalties for illegally operating vehicles for hire.
ADMINISTRATIVE CODE:
Amends section 19-502 by adding a new subdivision x, section 19-506 by renumbering paragraph 2 of subdivision b as 3, adding a new paragraph 2 to subdivision b and amending paragraph 1 of subdivision b, amending subdivision d, amending subdivision e by adding new paragraphs 1, 2 and 3, amending subdivision h by amending paragraphs 1 and 2, and by adding a new subdivision m. 
INTRODUCTION

On June 12, 2012, the Committee on Transportation, chaired by Council Member James Vacca, will hold a hearing on Proposed Int. No. 735-A, a Local Law to amend the administrative code of the city of New York, in relation to increasing the penalties for illegally operating vehicles for hire.  This bill would increase the monetary penalties, both civil and criminal, for operating a vehicle for hire without obtaining the proper TLC licenses.  Additionally, the bill would allow for the forfeiture of a vehicle following two offenses within 36 months, as opposed to the current three offenses within 36 months.    

This is the second hearing on this legislation.  The first hearing was held on December 14, 2011.  Presenting testimony at the first hearing was the Taxi and Limousine Commission and members of the taxi industry.  Amendments were made to the legislation after that hearing.
BACKGROUND

The Taxi and Limousine Commission (“TLC”) licenses and regulates 13,237 medallion taxicabs, 38,662 for-hire vehicles, 2,460 para-transit vehicles, 398 commuter vans, and 108,987 drivers. TLC licensed vehicles and drivers are required to undergo stringent requirements, to obtain insurance and to undergo vehicle safety inspections. However, thousands of unlicensed vehicles operate on New York City streets, often in airports and busy shopping and business areas. Because these vehicles are not licensed by the TLC, the drivers and vehicles are not subject to the same strict regulations and oversight. As a result, passengers who are hurt in unlicensed vehicles have no recourse to insurance or the TLC.

This legislation provides for higher civil and criminal penalties for drivers who operate an unlicensed for-hire-vehicle (“FHV”). According to the TLC there are currently 39,065 licensed FHV’s and 53,923 FHV drivers. FHV vehicles must be affiliated with a TLC licensed base-station and drivers must meet all state and federal licensing requirements. In addition to belonging to a base station, for-hire vehicles must undergo inspection at a TLC facility and carry proper insurance.

Since unlicensed for-hire vehicles are not registered with the TLC, it is difficult to estimate how many are currently operating in the City. In 1992, the Taxi and Limousine Commission estimated that there were 8,000 unlicensed vehicles operating in New York City.
 That number was largely confirmed in 1993 by Bruce Schaller, of Schaller Consulting, who estimated the number of unlicensed for-hire vehicles to be between 5,000 and 20,000.
 More recently, according to a 2009 estimate released by Fernando Mateo of the State Federation of Taxi Drivers, there are as many as 10,000 unlicensed for-hire vehicles in the City.
  In written testimony provided at a December 14, 2011 hearing of the Committees on Transportation and Women’s Issues, TLC Chairman David Yassky said that since January, 2011, TLC enforcement personnel had issued 5,064 summonses for unlicensed operation.

In addition to the serious problems that unlicensed vehicles pose to the safety of their customers, unlicensed vehicles by their very nature are susceptible to use for illegal activity, including the facilitation of human trafficking.  During a June 27, 2011 City Council hearing of the Women’s Issues and General Welfare Committees, Sanctuary for Families (“Sanctuary”) gave testimony about how for-hire vehicles are used for the purpose of human trafficking and described how one victim was driven by a for-hire vehicle to “men buying sex.”
  Also, at the first hearing on this legislation, Sofia, a Sanctuary client, testified that she estimated 70 drivers brought her to 5,000 clients and that the drivers took portions of the profit.

Additionally, on November 17, 2010, the United States Attorney’s Office for the Southern District of New York, the Federal Bureau of Investigation, and the NYC Police Department announced charges against 22 defendants who were involved in an illegal sex trafficking and prostitution network, including “transporters.”
  According to the FBI, brothel owners would pay livery car drivers to transport prostitutes to the City for the purpose of illegal sexual activity.

 

ANALYSIS


Section one of Proposed Int. No. 735-A would amend section 19-502 by adding a new subdivision x.  New subdivision x would define “HAIL vehicle” as a “for-hire vehicle or wheelchair accessible van whose owner holds a license issued by the commission authorizing such vehicle to accept hails from passengers on the street in specified areas of the city.”
Section two of Proposed Int. No. 735-A renumbers paragraph 2 of subdivision b  of section 19-506 as 3, adds a new paragraph 2 to this subdivision and amends paragraph 1 of this subdivision.  Amended paragraph 1 of subdivision b raises the criminal penalties for operating a vehicle without any TLC license.  Under current law, a person who operates a vehicle for hire without any TLC license is subject to a fine of $400 to $1000, which under the proposed bill would be raised to $1000 to $2000.  Amended paragraph 1 also adds HAIL vehicle to the list of vehicles that require a TLC license or else would be penalized pursuant to this paragraph.  Finally, amended paragraph 1 would provide that any criminal penalties would be in addition to any civil penalties imposed, as contrasted with current law, under which only criminal or civil penalties may be applied, but it makes no change to the term of imprisonment.
   New paragraph 2 of subdivision b of section 19-506 addresses instances when a TLC licensed vehicle is being operated outside of the scope of its license, and keeps penalties the same as current penalties, but adds HAIL vehicles to the list of vehicles that require a specific TLC license.

Section 3 of Proposed Int. No. 735-A would amend subdivisions d and e of section 19-506.  Subdivision d would raise the criminal penalty for failing to have a proper TLC license from a monetary fine of $100 to $500 to a fine of $500 to $1000, but makes no change to the term of imprisonment.
Subdivision e would be amended by breaking up the section into three paragraphs.  Paragraphs one and two would impose higher civil penalties for driving a vehicle for hire without obtaining the proper TLC vehicle and/or driver’s license.  Under current law, the civil penalty is between $200 and $1500 for each offense, which would remain the same in situations where someone is operating a vehicle outside of the scope of its license.  In situations where someone operates a vehicle without a TLC vehicle and/or driver’s license, this amount would be raised to $1500 for a first offense and $2000 for a second offense within 36 months, which could be in addition to any criminal penalty imposed.  Failing to have a proper driver’s license and failing to have a proper vehicle license would be considered separate offenses.  Paragraph 3 of subdivision e would make technical corrections, and add that any successor agency of the TLC could enforce civil penalties as if they were money judgments.
Section 4 of Proposed Int. No. 735-A would amend paragraphs 1 and 2 of subdivision h of section 19-506.  Paragraph 1 would be amended to reflect the amendments made elsewhere in section 19-506.  Paragraph 2 would provide that a vehicle may be forfeited if the owner has used it in violation of the provisions of section 19-506 two or more times within 36 months, as opposed to the current three or more times in 36 months.  This paragraph would further provide that it applies to those owners who had been convicted or found liable of one offense prior to the effective date of the legislation and then were convicted or found liable for a second offense within 36 months of the occurrence of the first offense.  

Section 5 of Proposed Int. No. 735-A would require that the TLC provide a quarterly report to the Council and post it on TLC’s website commencing February 1, 2013.  The report would provide the following information from the prior quarter, subject to the manner that the data is available: (1) the number of criminal actions commenced with regard to vehicles being operated for hire where the vehicle has no TLC license; (2) the number of criminal actions commenced where a TLC licensed vehicle was being operated outside of the scope of its license; (3) the number of civil actions commenced for vehicles being operated for hire without any TLC license; (4) the number of civil actions commenced against TLC licensed vehicles operating outside of the scope of their license; and (5) the number of vehicles seized for operating without the appropriate license, disaggregated by whether such vehicle was seized for operating for hire without any TLC license or operating outside of the scope of its license.  This report would be required to be disaggregated by borough and precinct.   
 
Section 6 of Proposed Int. No. 735-A would state that the local law take effect immediately. 

	Proposed Int. No. 735-A
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to increasing the penalties for illegally operating vehicles for hire.  

..Body

Be it enacted by the Council as follows:

Section 1. Section 19-502 of the administrative code of the city of New York is amended by adding a new subdivision x to read as follows:

x. “HAIL vehicle” means a for-hire vehicle or wheelchair accessible van whose owner holds a license issued by the commission authorizing such vehicle to accept hails from passengers on the street in specified geographical areas of the city.
 § 2. Paragraph 2 of subdivision b of section 19-506 of the administrative code of the city of New York is renumbered paragraph 3, a new paragraph 2 is added, and paragraph 1, as renumbered by local law number 35 for the year 1998 and amended by local law number 87 for the year 1989, is amended to read as follows:

1. [Any] Except as provided in paragraph 2 of this subdivision, any person who shall permit another to operate or who shall knowingly operate or offer to operate for hire any vehicle as a taxicab, coach, wheelchair accessible van, HAIL vehicle or for-hire vehicle in the city, without first having obtained [an appropriate] or knowing that another has obtained a license [therefor] for such vehicle pursuant to the provisions of section 19-504 of this chapter, shall be guilty of a violation [hereof], and upon conviction in the criminal court shall be punished by a fine of not less than [four hundred] one thousand dollars or more than [one] two thousand dollars or imprisonment for not more than sixty days, or both such fine and imprisonment. This paragraph shall apply to the owner of such vehicle and, if different, to the operator of such vehicle.

2. Any person who shall permit another to operate or who shall knowingly operate or offer to operate for hire any vehicle licensed as a taxicab, coach, wheelchair accessible van, HAIL vehicle or for-hire vehicle in the city in a manner that is beyond the scope of the activities permitted by such vehicle’s license shall be guilty of a violation, and upon conviction in the criminal court shall be punished by a fine of not less than four hundred dollars nor more than one thousand dollars, or imprisonment for not more than sixty days or both such fine and imprisonment. This paragraph shall apply to the owner of such vehicle and, if different, to the operator of such vehicle.

§ 3. Subdivisions d and e of section 19-506 of the administrative code of the city of New York, subdivision d as amended by local law number 115 for the year 1993 and subdivision e as amended by local law number 51 for the year 1996, are amended to read as follows:


d. Any person, other than a person holding a driver's license issued pursuant to section 19-505 and a New York state class A, B, C or E license, neither of which is revoked or suspended, who drives or operates for hire a licensed vehicle in the city except a commuter van, shall be guilty of a violation [hereof], and upon conviction in the criminal court, shall be punished by a fine of not less than [one] five hundred dollars  nor  more  than [five hundred] one thousand dollars or imprisonment for a term not exceeding thirty days, or both such fine and imprisonment.


e.  [As an alternative to the penalties provided for the violation of subdivisions b, c and d of this section, any person who shall violate any of the provisions of such subdivisions shall be liable for a civil penalty of not less than two hundred dollars nor more than one thousand five hundred dollars for each violation.] (1) In addition to or as an alternative to the penalties provided for the violation of the provisions of paragraph one of subdivision b or subdivision d of this section, any person who shall violate such provisions shall, for the first violation, be liable for a civil penalty of one thousand five hundred dollars, and for the second violation committed within a thirty six month period, for a civil penalty of two thousand dollars. 
(2) As an alternative to the penalties provided for the violation of the provisions of paragraph two of subdivision b or subdivision c of this section, any person who shall violate such provisions shall be liable for a civil penalty of not less than two hundred dollars nor more than one thousand five hundred dollars for each violation.

(3) A proceeding to impose [such] a civil penalty [or a civil penalty] prescribed in paragraphs one or two of this subdivision or in subdivision f of this section shall be commenced by the service of a notice of violation returnable before the commission or an administrative tribunal of the commission. The commission or such tribunal, after a hearing as provided by the rules of the commission or its successor agency, shall have the power to enforce its decisions and orders imposing such civil penalties as if they were money judgments pursuant to subdivision c of section two thousand three hundred three of the charter.

§ 4. Paragraphs (1) and (2) of subdivision h of section 19-506 of the administrative code of the city of New York, as added by local law number 90 for the year 1989, subdivision h as relettered by local law number 13 for the year 1992, are amended to read as follows:

(1) Any officer or employee of the commission designated by the chairperson of the commission and any police officer may seize any vehicle which he or she has probable cause to believe is operated or offered to be operated without a vehicle license in violation of  paragraph one of subdivision b of this section or without an appropriate vehicle license for such operation in violation of paragraph two of subdivision b[,] or of subdivision c or subdivision k of this section. Therefore, either the commission or an administrative tribunal of the commission at a proceeding commenced in accordance with subdivision e of this section, or the criminal court, as provided in this section, shall determine whether a vehicle seized pursuant to this subdivision was operated or offered to be operated in violation of [either] any such subdivision. The commission shall have the power to promulgate regulations concerning the seizure and release of vehicles and may provide in such regulations for reasonable fees for the removal and storage of such vehicles. Unless the charge of violating subdivision b, c or k of this section is dismissed, no vehicle seized pursuant to this subdivision shall be released until all fees for removal and storage and the applicable fine or civil penalty have been paid or a bond has been posted in a form and amount satisfactory to the commission, except as is otherwise provided for vehicles subject to forfeiture pursuant to paragraph two of this subdivision.

(2) In addition to any other penalties provided in this section, if the owner is convicted in the criminal court of, or found liable in accordance with subdivision e of this section for, a violation of [either] paragraphs one or two of subdivision b[,] or of subdivision c or subdivision k of this section [three] two or more times, and all of such violations were committed on or after the effective date of this section and within a thirty-six month period, the interest of such owner in any vehicle used in the commission of any such [third] second or subsequent violation shall be subject to forfeiture upon notice and judicial determination. Notice of the institution of the forfeiture proceeding shall be in accordance with the provisions of the civil practice law and rules.  The penalties provided for in this paragraph shall also apply to any owner who has been convicted of or found liable for one violation of paragraphs one or two of subdivision b or of subdivision c or subdivision k of this section at the time the local law that added this paragraph was enacted and who commits another violation within thirty-six months of the first violation.

§ 5. Section 19-506 of the administrative code of the city of New York is amended by adding a new subdivision m to read as follows:

m. On or before February 1, 2013 and on a quarterly basis thereafter, the commission shall post on its website and provide to the council a report for the prior quarter that includes, at a minimum, the following information, subject to the manner that such data is available: (i) the number of criminal actions commenced pursuant to paragraph one of subdivision b of this section; (ii) the number of criminal actions commenced pursuant to paragraph two of subdivision b of this section; (iii) the number of civil actions commenced pursuant to paragraph one of subdivision e of this section; (iv) the number of civil actions commenced pursuant to paragraph two of subdivision e of this section; and (v) the number of vehicles seized pursuant to paragraph one of subdivision h of this section, disaggregated by whether such vehicle was seized for a violation of paragraph one or two of subdivision b of this section.  Such report shall also be disaggregated by borough and precinct.
§ 6. This local law shall take effect immediately after its enactment into law.
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