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Res. No. 1037-A 
By: Council Members Lopez, Robles, Clarke, DiBrienza, Espada, Freed, Koslowitz, Marshall, Perkins, Pinkett, Quinn and Reed; also Council Members Eisland, Eldridge, Fisher, Harrison, Michels and Rivera

Title:
Resolution calling upon the appropriate Committee of the Council to hold an oversight hearing on the Police Department’s procedures regarding the confiscation of life-sustaining prescription medication used to treat HIV-related illness, asthma or other disabling or life-threatening illnesses, from individuals arrested by the police.

ANALYSIS AND BACKGROUND:



The New York City Police Department (the “NYPD”) is responsible for law enforcement in New York City, including the arrest, upon probable cause, of persons suspected of violating the law.  Based on information gathered by Committee staff from individuals that have been arrested and from court documents, the NYPD holds pre-arraignment detainees in custody for extended periods of time.  Pre-arraignment detention regularly extends overnight and often lasts in excess of 24 hours.  During this extended period, pre-arraignment detainees are held in police precincts, police vans, central booking, court holding pens, courtrooms and other locations in the City.


Resolution No. 1037-A was introduced in response to a civil rights lawsuit, filed in October of 1999, on behalf of four men who were arrested on October 19, 1998 at a Manhattan rally for a slain gay college student.  The lawsuit, Almos v. New York City, U.S. District Court, Southern District, alleges that the men were denied or delayed access to their medication by the NYPD and Department of Corrections officers, even though the men repeatedly told the officers that the medications were vital.  These men, three of whom are infected with the Human Immunodeficiency Virus (“HIV”) and one who is asthmatic, needed to take their critical life-sustaining, time-sensitive prescription medication.  The lawsuit also names the Mayor of the City of New York, the Health Department and the Health and Hospitals Corporation, as defendants.


The lawsuit alleges, among other things, that one of the plaintiffs, who is, HIV positive, was taking combination therapy to treat his disease at the time of his arrest.  The plaintiff told his arresting officer of his HIV status and of his need to take his medication at prescribed times.  The plaintiff was assured that he would be released from custody in time to take his medication.  However, when it became apparent that he would not be released in time to take his medication, the plaintiff’s companion attempted to deliver his medication to the police precinct where the plaintiff was being held.  


According to the complaint, “[the plaintiff] was told that no medication could be dispensed on-site and that he would have to be taken to a hospital.  [The plaintiff] requested to be taken to the hospital.  Defendant Police Officers John and Jane Doe tried to dissuade [plaintiff] from going to the hospital, threatening that his period of confinement would be increased.”  

The complaint further states that “despite these attempts to dissuade him and because of his serious concern that missing his scheduled medication could cause him to develop resistance to his combination therapy, [plaintiff] insisted on being taken to the hospital.  However, [plaintiff] was not taken to the hospital until approximately 2:45 a.m., almost 3 hours after he was supposed to take his medication.  When [plaintiff] finally saw an HHC physician and informed the physician and informed the physician of his medication requirements, he was told by the physician that the emergency room did not have on hand the required medication.”  The plaintiff was offered other medications that were incompatible with his combination therapy.

Patients receiving HIV-inhibiting drugs must adhere to a strict time-based dose regimen or risk developing a drug-resistant strain of the HIV virus which, in its late stage, causes Acquired Immune Deficiency Syndrome (“AIDS”). The complaint in Almos v. New York City alleges that the combined policies of the named defendants have placed the plaintiffs, and others in similar situations, in grave danger.  Individuals arrested who are taking medication for chronic asthma, diabetes, heart disease and epilepsy, are also at risk of grave injury because of the current policies.

Prior to the commencement of Almos v. New York City, and after the allegations in Almos were alleged to have occurred, the Legal Aid Society, through its Criminal Defense Division-Special Litigation Unit and the City of New York, through its Corporation Counsel, entered into a Stipulation of Settlement in Grubbs v. Safir, 92 Civ. 2132 (United States District Court) (the “Grubbs Settlement”).  Under the terms of the Grubbs Settlement, which became effective on September 22, 1999 when judicial approval was granted, it was agreed that a number of improvements were to be made to the physical plant and building structures in areas in which pre-arraignment detainees were held.  The settlement also addressed issues of “medical monitoring.”

Grubbs Settlement- Pre-Arraignment Detainees Medical Care Issues

The Grubbs Settlement mandated the adoption of a number of significant practices regarding the medical care of pre-arraignment detainees.  In particular, the Grubbs Settlement requires that “any pre-arraignment detainee who asks to be seen by a physician shall be transported to a hospital as soon as practicable, in accordance with the severity of the pre-arraignment detainee’s medical condition”.  


In addition, the Grubbs Settlement institutes a procedure which seeks to preserve information regarding pre-arraignment detainees’ medications.  Specifically, at the time of arrest a pre-arraignment detainee will now have the contents of any pharmacy labeled container that lists the names of the prescription medication and pharmacy vouchered in accordance with NYPD procedures.  Additionally, a Medical Treatment of Prisoner Form will be completed.  Should a hospital physician treating the pre-arraignment detainee need information about the vouchered pharmacy container, the physician will be given the voucher number and advised as to how to contact the desk officer in the NYPD facility where the pharmacy container is located.  The desk officer is authorized to provide the physician with the name of the medication.  If the physician ascertains that this medication is not available at the hospital, he/she may request that the medication be delivered to the hospital and the desk officer shall arrange for the delivery of the vouchered pharmacy container.


If a pre-arraignment detainee needs to take medication during the pre-arraignment period, the accompanying police officer is to take custody of the medicine until the officer reaches the pre-arraignment court section.  At that time, the medication is to be given to an Emergency Medical Technician (“EMT”) who will hold the medication until the pre-arraignment detainee can self-administer it.


Under the Grubbs Settlement, if a relative or a member of a pre-arraignment detainee’s household appears at the precinct where the detainee is being held and indicates that the detainee has a medical condition or needs medication, a “Medical Treatment of Prisoner Form” is to be completed.  However, under the Grubbs Settlement no police officer is required to accept medication from relatives for the purpose of providing medication to the pre-arraignment detainee.


Under the provisions of the Grubbs Settlement, 90 days after the approval of the stipulation by the court, the above-mentioned mandated procedures are to be enacted by the NYPD through the promulgation of an interim order.  Within 90 days of the issuance of this order, the NYPD is required to commence precinct/unit level training or its equivalent to superiors and officers affected by this new order.  Additionally, the Legal Aid Society must be provided with the amended version of the Medical Treatment of Prisoner Form, copies of the relevant NYPD interim orders or directives, and the precinct/unit level training materials and the schedule for new training with respect to those materials.

This oversight hearing will examine the NYPD’s new procedures regarding medical treatment of pre-arraignment detainees since the Grubbs Settlement and the implementation of these procedures.  Expected to testify are Patrick Devlin, Chief of the Criminal Justice Bureau of the NYPD, individuals who were arrested and denied their medication, and other advocates.
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