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I.
INTRODUCTION
On Wednesday September 18, 2014, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will conduct an oversight hearing entitled, “Price Displays at Gas Stations in New York City.”  The Committee will also hold its first hearing on Introductory Bill Number 287 (“Int. No. 287”), a local law to amend the administrative code of the city of New York, in relation to gas station road signs.  Those invited to attend include the Department of Consumer Affairs (“DCA”), consumer protection organizations, representatives from the retail gasoline industries, various chambers of commerce, and other interested parties.
II.
BACKGROUND
 During economically uncertain times, fluctuations in the price of certain goods, such as gasoline, can have a debilitating impact on working families.  Unfortunately, gasoline prices continue to be exorbitant in places like the New York City metropolitan area. According to the New York State Energy Research & Development Authority, regular grade gasoline averaged nearly $3.47 per gallon on September 8, 2014.
  For the majority of New York City residents, the price of gasoline is a major concern.  According to the Siena Research Institute, in July of 2014, 46% of residents within the five boroughs considered gasoline prices to be “a somewhat or very serious problem.”
  In light of its expense, and the fact that gas is often not an optional purchase, it is critically important that consumer protection regulations are enforced and that gasoline pricing policies are as transparent as possible.  

a. State and Local Regulation of Gas Stations


Several provisions in State and local law address gasoline pricing and regulate the form and manner by which prices are disclosed in order to promote clear and accurate communication of information to consumers.  First, consumers are protected against price gouging of any consumer goods and services by the State General Business Law, which prohibits offering or selling goods and services considered “vital and necessary,” such as gasoline, at “unconscionably excessive” prices during times of “abnormal disruption” of the market.
  When price gouging is alleged, the State Attorney General can apply to enjoin or restrain the offensive activity, and the issue of whether or not the activity violates the price gouging prohibition becomes a question to be determined by the courts.


Second, local consumer protection laws prohibit, among other deceptive practices, acts that result in “a gross disparity between the value received by a consumer and the price paid, to the consumer’s detriment.”
  Specifically, local law defines fraudulent practices in which sellers of gasoline and petroleum products (“gas stations”) are prohibited to engage, such as the sale of gasoline “in any manner so as to deceive, or tend to deceive the purchaser as to the price, nature, quality or identity thereof.”
   


Additionally, the State Agriculture and Markets Law requires that the selling price per gallon of gasoline be posted on all dispensing devices from which gasoline is extracted, and the law dictates the size and style of such posting.
  The law also requires the posting of multiple prices on a dispensing device that offers more than one type or grade of gasoline for sale.  A civil penalty of $100 is assessed for violating the law once and subsequent violations can be punished by fines of up to $500.  The law authorizes DCA to enforce the provisions that relate to price posting at the pump.
 


Local law provides further regulations on price posting for gas stations in New York City.  All signs displaying the price of gasoline at or near the premises of a gas station, such as road signs visible to drivers, must state the name or brand, grade or quality, and the total selling price per gallon of the gasoline.
  The total selling price is defined as “the sum of the basic price per gallon plus all applicable taxes.”
 Further, local law dictates the size and style of such postings, requiring that all numbers and letters relating to the price of the gasoline be the same size and that the font shall be black on white background.
  


In 2006, the Council passed Local Law 38, which requires that sellers of gasoline adhere to the prices posted on such road signs, and prohibits such sellers from raising the posted prices for a period of 24 hours once they are posted.
  The local law also contained recordkeeping requirements related to pricing.
  Additionally, the Agriculture and Markets Law and the Administrative Code both regulate disclosures at the pump related to octane ratings and proper representation of gasoline as either leaded or unleaded.
 

b. Enforcement


Fortunately for drivers in New York City, DCA is tasked with ensuring that those who purchase gasoline are getting their money’s worth.  DCA’s “gas squad” inspects each gas station at least once a year, testing for “pump dispensing accuracy; gas octane at levels advertised as priced; proper maintenance of gasoline storage tanks; properly marked fill ports for gas delivery; functioning equipment, including indicator lights, nozzles, air compressors, and valves; and proper signage, including matching prices on pumps and curb signs.”
  According to DCA, its inspectors check the accuracy of every pump in the City, visiting each gas station about twice a year.


In 2010, DCA conducted a sweep of gas stations in the City and found a 97% compliance rate for accuracy at the pump.
  The department inspected over 1,800 gas stations and 10,850 gas pumps, 345 of which were faulty and taken out of commission pending repairs.
  Three hundred eighty-two violations were issued for reasons that included failing to disclose octane ratings, improper priming of pumps, short measure on pumps, deceptive practices, and scales that failed to conform to the standards for weights and measures as laid out by the National Institute of Standards and Technology.
  Of the 382 violations, 28 related to signage problems, including improper curb signage.
  That year, DCA also received approximately 645 complaints about gas stations.
  The most common complaints were “overcharging, inaccurate meters and defective fuel pumps.”


In 2011, the Office of New York State Attorney General Eric Schneiderman launched an investigation into possible price gouging and zone pricing in response to dramatic price fluctuations that were occurring throughout the state. Examining 89 gas stations throughout the state between February 1 and April 1 of 2011, the Attorney General’s office ultimately concluded that despite the dramatic rise in gasoline prices during the period studied, and with the exception of two gas stations outside of New York City, price gouging did not occur and retail mark-ups on gasoline remained relatively consistent.
  The fluctuations in gasoline prices, it was determined, were simply a reflection of the changes in the price of crude oil.
  The Attorney General’s office did, however, find that gasoline wholesalers were engaged in zone pricing, a practice where different gas stations are charged different prices depending on their location.
  The report noted that while such practice was banned by the State in 2008 weaknesses in the law’s language render it unenforceable.

c. Cash Verses Credit Pricing 


Despite the broad compliance with applicable laws and apparent lack of price gouging in New York, consumers still have reason to exercise caution when patronizing a gas station.  A 2008 investigation of gas stations launched by then-Attorney General Andrew Cuomo found that roughly one quarter of the 130 stations examined in the New York City area were engaged in deceptive practices.
  Specifically, the Attorney General’s office found that the offending gas stations were “charging customers more for using a credit card [and] posting only the lower cash prices on their large, street-facing signs in order to lure patrons to their station and then charging them more at the pump.”
  The Attorney General’s office found that while some of the gas stations did include the word “cash” in their street-level signs, the font size was too small to be legible from the street.


The New York State General Business Law prohibits retailers from applying a surcharge to purchases made with a credit card.
  Nevertheless, State law does not prohibit retailers from applying discounts to their sales.  Therefore, gas stations are permitted to charge a discounted price for gasoline purchases made in cash.  Many gas stations do so, charging the higher “non-discounted” price on non-cash purchases to offset the processing fees (also known as “interchange” fees) incurred when a consumer uses a debit or credit card.
  However, as the 2008 investigation revealed in New York City, it has been reported that gas stations in New York State are advertising only the (often lower) cash price on their street-level signs without adequate disclosure that such advertised price applies to cash transactions only.

To address this issue of cash and credit pricing differentials, in the last legislative session, the Council enacted Local Law 9 of 2013 (the Law), which requires all gas stations to have road signs visible to oncoming traffic that display the total selling price of gasoline with clear distinctions made as to the cash versus the credit card price.


The Law essentially requires all gas stations in New York City to maintain a sign, poster or placard advertising the selling price of gasoline that is visible to drivers of approaching vehicles. It also requires all gas stations to clarify any price differences between cash and credit or debit purchases on such road signs, posters or placards.  Further, it required gas stations that charge cash-paying customers less than customers who pay with credit or debit cards to post the total selling price for each type of accepted payment.  Finally, the Law requires that the language distinguishing the price for cash purchases from credit or debit purchases is written in letters no less than half the size of the numbers displaying the price.

III. ISSUES AND CONCERNS

After its passage, DCA promulgated rules pursuant to the Law.  Those rules required that the road sign be a specific size.
  According to the industry, all or most stations with existing road signs have road signs that are smaller than those required by DCA rule.  As a result, after the DCA rules were adopted, several of these stations claimed they were fined for violating the Law.  Presently, according to its website, DCA has stopped enforcing all or some portion of the Law.
  At this point, as far as the Council has been informed, DCA has not amended its rules.
  
Additionally, new concerns have been raised about gas station signage from gas station operators.  First, the industry claims that it is unfairly difficult for some gas stations to put up road signs because of zoning restrictions, which make erecting a road sign a lengthy and costly process.  Second, gas station operators have expressed a desire to erect LED illuminated road signs. Currently, the Administrative Code requires that road signs contain a white background and black lettering of a certain height and style as determined by DCA
—thus DCA has enforced the law accordingly. 
IV. INT. NO. 287


Int. No. 287 would amend the Administrative Code related to gas station road signs in two ways.  First, the bill would allow the owner or operator of a gas station to apply to DCA for a waiver from the requirement that there be a sign, poster or placard displaying the price of gasoline at such station if erecting such a sign, poster or placard would interfere with compliance with otherwise applicable zoning regulations. 


Second, Int. No. 287 would provide an exception to the requirement that road signs must exclusively have black lettering over a white background where the gas station erects a sign that contains light-emitting diode, or, in other words, is LED illuminated.  

	Int. No. 287
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A Local Law to amend the administrative code of the city of New York, in relation to gas station road signs.
 

 

Be it enacted by the Council as follows:
      Section 1.  Subdivisions b and c of section 20-672 of title 20 of the administrative code of the city of New York is amended to read as follows:
      b. In addition to any sign or placard required pursuant to subdivision five of section one hundred ninety-two of the agriculture and markets law, there shall be a sign, poster or placard clearly visible to drivers of approaching motor vehicles on the premises of every location at which gasoline and/or diesel motor fuel are sold or offered for sale. Such sign shall be in a size and style to be determined by the commissioner. The owner or operator of such location may apply to the commissioner for a waiver from the requirement that there be such a sign, poster or placard on the grounds that compliance with this requirement will result in a violation of otherwise applicable zoning regulations.
      1. Such sign, in addition to any other sign, poster or placard that advertises the selling price of gasoline and directly or indirectly refers to a premises where the advertised gasoline and/or diesel motor fuel are sold or offered for sale, shall state the name, trade name, brand, mark or symbol and grade or quality classification of such gasoline or diesel motor fuel, together with the total selling price per gallon. Total selling price shall be the sum of the basic price per gallon plus all applicable taxes. Such sign, poster or placard shall conform to the rules and regulations of all governmental agencies with jurisdiction as to structure and location.      
      [1]2. A retail dealer shall only sell at the total selling price. Any such price when posted may not be raised for a period of not less than twenty-four hours.
      [2]3. Where the total selling price for purchases made with cash is less than the total selling price for purchases made with credit card, debit card or other form of non-cash payment, such sign, poster or placard shall state the total selling price for each type of accepted payment.
      c. All numbers referring to price shall be the same height, width and thickness. Identification of the gasoline or diesel motor fuel offered for sale, and any non-numerical language distinguishing the total cash selling price from the total credit card, debit card or other form of non-cash payment selling price shall be in letters and numbers not less than one-half of the height, width and thickness of the numbers referring to price. Letters and numbers shall be black on a white background unless such letters and numbers are displayed on an illuminated light-emitting diode (LED) sign.
      § 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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