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On Tuesday, November 24, 2009, the Committees on Contracts and Small Business, chaired by Council Members Letitia James and David Yassky respectively, will conduct an oversight hearing to discuss the Department of Small Business Services’ (“SBS”) Compliance with Local Law 129 and Administration of the M/WBE program.  Those invited to testify included representatives from the Department of Small Business Services, the Mayor’s Office of Contract Services (“MOCS”) and other interested individuals and groups.  
BACKGROUND

In 2005, the City Council passed Local Law 129, which created the city’s Minority and Women Owned Business Enterprises program.  The program seeks to expand government contracting opportunities for minority and women-owned businesses (“M/WBEs”).
  Local Law 129 therefore contains M/WBE aspirational participation goals
 for each of the qualifying categories of M/WBE participants.  The goals set target percentages of annual agency expenditures on certain types of contracts to be awarded to M/WBEs.  Though the city spends billions of dollars each year in procurement, it is important to note that not all city contracts are subject to the goals.  The M/WBE goals only apply to contracts valued at $1 million and below, roughly 11% of the city’s total contract portfolio for fiscal year 2009.

As mentioned above, the goals are aspirational – they are not quotas or set-asides to which agencies are legally required to adhere.  New York State General Municipal Law (“Gen. Mun. Law”) governs all contracts for public work with expenditures of over $20,000, and all purchase contracts with expenditures greater than $10,000.  Specifically, Gen. Mun. Law §103 requires that all qualifying contracts be awarded to the lowest responsible bidder.  This means that the city can only award a qualifying public contract to a firm that has submitted the lowest responsible bid and cannot institute any other program or rule that seeks to award contracts by any other means.


The Agency Procurement Indicators Report for Fiscal Year 2009,
 prepared by the Mayor’s Office of Contract Services, contains data on citywide agency M/WBE utilization.  The data reveals that the city did not meet the M/WBE goals for prime contracts.  Pursuant to Gen. Mun. Law §103’s requirement, the city is restricted in awarding qualifying contracts to the lowest responsible bidder and therefore cannot condition the award on any other basis, including a vendor’s M/WBE status.  This restriction prevented the city from meeting the M/WBE prime contract goals.  The data, however, clearly shows that the city fared much better with respect to subcontracting goals, at times meeting and sometimes exceeding the goals.  This is due to the fact that the M/WBE subcontracting goals are a material term of the contract between the city and the prime contractor.  As prime contractors award subcontracts (not the city) they are not subject to Gen. Mun. Law §103’s lowest responsible bidder restriction.  Prime contractors are therefore able to use factors other than price in determining what firm to use on a subcontract. 
Responsibilities of MOCS

Though the SBS has the bulk of the programmatic mandates under the legislation, Local Law 129 imposes M/WBE requirements on agencies as well, as the agencies are the entities that ultimately award city contracts.  MOCS is the Mayoral office that oversees all agency procurement and helps agencies comply with procurement laws and rules, including the requirements of Local Law 129.  MOCS assists agency compliance with Local Law 129 by routinely providing information and training to agency contracting personnel through direct one-on-one access of MOCS personnel and also by way of the city’s Professional Training Institute.
MOCS also works closely with the Procurement Policy Board.  This year, MOCS implemented a change to the small purchase
 procurement rules that was designed to increase opportunities for M/WBEs. Specifically, the new rule requires agencies to rely upon the randomly drawn bidders (that includes M/BEs) from the city’s bidder lists, rather than allowing agencies to contact additional firms that the agency may have done business with in the past.
MOCS, in conjunction with SBS, is required to submit reports twice a year to the Council detailing utilization rates for each contract and M/WBE category.  The report also includes a breakdown of each agency’s utilization rate as well.  Such a detailed report assists MOCS, SBS and the Council in assessing how the city is performing its duties under Local Law 129. 
Responsibilities of SBS 

SBS, through its Division of Economic and Financial Opportunity, is charged with implementing the M/WBE program.  As part of its efforts, SBS conducts outreach, provides technical assistance to certified M/WBEs, conducts training events for businesses wishing to be certified and maintains an M/WBE directory that is accessible to the public and to every contracting city agency.
    

Through Local Law 129’s mandate, SBS offers the following services and assistance:

· Certification Efforts: Recently, SBS streamlined the certification process for the M/WBE program and increased the certification period from three years to five.    SBS also conducts bi-weekly workshops for aspiring M/WBEs on how to apply for and understand the process behind M/WBE certification.
 There is also a “fast-track” certification process for firms that were already registered as M/WBEs by other programs, such as the State or School Construction Authority.
 During Fiscal Year 2009, SBS certified 611 new M/WBEs and recertified 261 M/WBEs, bringing the number of city-certified companies to 2,200.
 This represents an increase of 37% from the previous year.

· Outreach Efforts: SBS promotes the benefits of the programs to businesses by partnering with community organizations such as the M/WBE Leadership Association.
 The community organizations reach out to M/WBEs to do local outreach and marketing of the program, and conduct workshops and networking events.  SBS also promotes the M/WBE program at small business events like the Caribbean American Chamber of Commerce and Industry’s Economic Development Conference, the 5th Annual National Minority Business Council Women’s Conference and other local Chambers of Commerce events.
 SBS also advertised the M/WBE program in various publications such as Crain’s New York Business, Minority Commerce Weekly and The New York Enterprise Report.
  
· Technical Assistance and Capacity Building:  Based on its Charter mandate
 to facilitate technical assistance for M/WBE businesses, SBS has a number of programs available to assist M/WBEs after they become certified. One such program, which started in 2008, entitled “Breaking New Ground,” provides one-on-one assistance, using experienced cost estimating consultants, to help certified firms prepare responses and proposals to bid solicitations.
  Additionally, “Fundamentals in Construction Management” is a certificate program that links CUNY’s College of Technology to certified construction firms.  Classes are taught by industry professionals on topics that include cost estimating, project scheduling and construction law.
  SBS also launched an M/WBE mentoring program in conjunction with Columbia University in January 2008.
  It is a program that provides, free of charge, twenty-two certified M/WBE construction businesses with: (i) a series of six courses to learn about managing the full project life-cycle; (ii) exclusive opportunities to bid among themselves for designated contracts within the University; and (iii) guidance in bidding on projects and meeting the requirements of awarded contracts.  Additional programs administered by SBS include “I’m Certified, Now What?,” which provides training on how newly certified M/WBEs can go about doing business with the city and “How to Respond to an RFP,” which trains M/WBEs on the various processes involved with drafting RFP proposals.  The Committees hope to learn more about these programs and about how many certified companies have benefitted from them.
· Increasing Agency Performance: In 2009, SBS implemented a Buyer Services unit led by an Assistant Commissioner and an account management team for city agencies. The unit works with agencies to improve their performance in contracting with M/WBEs.  The unit also works to provide frequent reporting on M/WBE utilization and compliance with Local Law 129, trains program staff at agencies to increase awareness of M/WBE firms and helps agencies develop successful strategies used by other agencies.

Comptroller’s Report

In October 2009, the New York City Comptroller conducted an audit to determine whether SBS complied with key provisions of Local Law 129.  The Comptroller found that SBS generally complied with provisions regarding outreach, training, counseling and certification.
   The audit also found that SBS had not met Local Law 129’s requirements in terms of properly monitoring city agencies with regard to their M/WBE performance.  As a result, the audit found that SBS cannot fully assess the M/WBE program’s effectiveness.  One of the critiques issued by the Comptroller was that SBS does not have an adequate system in place to follow up on its audit findings.
  Though SBS conducted numerous audits on M/WBE subcontractor utilization which found several instances of noncompliance, SBS did not notify the agencies of the findings of such audits.  SBS merely summarized the findings of the audits in a file and said that agencies reviewed the criteria used by SBS to see if such agencies were in compliance.
  The Comptroller recommended that SBS formally notify the agencies of findings contained in the audits and that it establish a system where issues uncovered by an audit are followed up by agencies with prime contractors and subcontractors.
  SBS agreed with the recommendation and hired an independent CPA firm to conduct the required audits.

Issues and Concerns:

As mentioned above, the M/WBE program has been successful in some areas (M/WBE utilization in subcontracts) and less successful in others (prime contract awards).  Evidence suggests that M/WBEs are submitting bids for projects but that they are ultimately not awarded contracts because their bids were not the lowest submitted.  According to advocates, one of the major factors that prevent M/WBEs from winning prime contracts is a lack of capacity in a number of areas that range from basic to complex.  Advocates have identified a number of topics that M/WBEs need extensive training in if they are to be competitive in city contracting.  Some of the topics include:

· Finding bid opportunities: Many M/WBEs that are new to city contracting do not know how to find contracting opportunities (they may not have computer skills or the administrative staff to rely on to do this). Intensive instruction or even one-on-one assistance in guiding an M/WBE through this process would be most helpful. 

· Meaningful Bid Assistance:  One on one assistance in responding to an M/WBEs first bid, including proper estimating services, would increase the chance of achieving the lowest bid.  Such training would teach a firm how to properly go about submitting future competitive bids.

· Proper Administrative Infrastructure: Many M/WBEs are small operations where the owner concentrates on performing the functions of the business.  They do not have the proper administrative support to navigate the city’s contracting system.  The infrastructure that they need to be competitive must include: proper bookkeeping, accounting and filing systems.  Poor bookkeeping and accounting may also prevent firms from obtaining bonding and financing which are also necessary to do business with the city.

· Marketing: Much of an M/WBEs ability to obtain contracts depends on its ability to effectively communicate what product or services the firm is selling. Many small firm owners lack the tools to effectively “sell” themselves at networking functions or when they meet interested prime contractors.

· Estimating Skills:  This is a very technical skill that allows a firm to properly evaluate and estimate what a project would cost in order to give the lowest bid possible.  Firms that lack proper estimating skills produce bids that are higher than necessary.  
Though SBS provides a number of technical assistance programs that relate to the above, advocates state that the programs that are currently offered are too general and that they do not offer enough meaningful assistance to properly equip M/WBEs with the knowledge they need to submit the lowest bid.  For example, though SBS has procurement counselors, many M/WBEs and advocacy groups state that there are too few procurement counselors to properly serve all M/WBEs.  Advocates also state that there is poor follow-up to calls for assistance from certified companies and that, as a result, certified companies do not obtain timely assistance on a bid.  The Committees are aware of the “Breaking New Ground” program, which may address some of these concerns.  The committees hope that this program is extended to benefit all the certified firms seeking to do business with the city and is looking forward to learning more about it.


Furthermore, though SBS has worked on streamlining the certification process, M/WBE advocates have stated, at prior City Council hearings and in meetings with the Council, that the certification process is still a barrier that prevents some firms from participating.  Advocates cited a documentation requirement that is too onerous, as evidenced by one applicant who, after submitting his birth certificate and U.S. passport showing his country of birth as the Dominican Republic as a part of his certification application, was required to also submit the birth certificates of his parents or grandparents in order to prove that he fulfilled the ethnicity requirement.  
Conclusion

Though Local Law 129 was enacted to increase participation by M/WBEs in city contracting, it is clear that more work needs to be done to ensure the program’s success.  The committees look forward to hearing from SBS and MOCS about the efforts they are undertaking to address the concerns raised by M/WBEs and advocates.  The committees also look forward to hearing SBS’s response to the Comptroller’s report and what changes, if any, they have instituted to address some of the issues raised by the audit.  Finally, the committees look forward to hearing from the M/WBEs and advocates in order to learn more about their concerns and to learn how we can improve the M/WBE program to increase the numbers of M/WBEs that will be awarded future city contracts.






� In order to quality for M/WBE certification, a firm must: (1) have been in operation for at least one year; (2) be at least 51 percent owned, operated and controlled by a woman or a member of a recognized minority group; and (3) be located with in the five boroughs or, if located in any of the surrounding counties, derive 25 percent of its business from the City. See: � HYPERLINK "http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml" ��http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml�,


� Pursuant to City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989), a United States Supreme Court case, a municipality may only create a race-based program if it demonstrates historical and societal discrimination against minority businesses.  As a result, the participation goals for this program were established as a result of a disparity study conducted by the City that examined the availability of M/WBEs as compared to their utilization in public contracting.  


� Agency Procurement Indicators, Mayor’s Office of Contract Services (Fiscal Year 2009).


� Available on line at: � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/procurement_indicators_2009.pdf" ��http://www.nyc.gov/html/mocs/downloads/pdf/procurement_indicators_2009.pdf�.


� Small purchases are valued at over $5,000, up to and including $100,000.


� See: � HYPERLINK "http://mtprawvwsbswtp1-1.nyc.gov/" ��http://mtprawvwsbswtp1-1.nyc.gov/�. Accessed November 20, 2009.


� See, testimony of Robert Walsh, Commissioner of SBS, before the New York City Council’s Committees on Finance and Small Business, May 14, 2009.


� Id.


� See, “FY 2009 Compliance Information: City of New York Minority and Women-owned Business Program,” Mayor’s Office of Contract Services, July 2009. 


� Id. 


� The Leadership Association is a group of community based organizations funded by the City Council that provide assistance to M/WBEs.  


� See, “FY 2009 Compliance Information: City of New York Minority and Women-owned Business Program,” Mayor’s Office of Contract Services, July 2009.


� See Audit Report “Audit Report on the Administration of the Minority and Women Owned Business Enterprise Program by the Department of Small Business Services,” City of New York Office of the Comptroller, October 8, 2009. 


� NYC Charter §1304(e)(3).


� See Preliminary Report FY 2008 MWBE Compliance Information, Issued by the Mayor’s Office of Contract Services and the Department of Small Business Services on April 1, 2008 at p. 4.


� Id.


� Id.


� See, “FY 2009 Compliance Information: City of New York Minority and Women-owned Business Program,” Mayor’s Office of Contract Services, July 2009.


� See Audit Report “Audit Report on the Administration of the Minority and Women Owned Business Enterprise Program by the Department of Small Business Services,” City of New York Office of the Comptroller, October 8, 2009.


� SBS is required to audit 5% of prime contracts with M/WBE subcontract goals to assess the prime contractor’s compliance.  Admin. Code 6-129(e)(10).


� Supra note 19.


� Id.


� Id.
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