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T H E  C O U N C I L

REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION


RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL


COMMITTEE ON FIRE AND CRIMINAL JUSTICE SERVICES

RES. NO.  1034:
By: Council Members Espada, Lopez, Perkins, Provenzano, Reed, Rodriguez, and Warden. 

TITLE:

A resolution calling upon the New York State Legislature to amend the Criminal Procedure Law to allow the expungement of criminal records in certain situations.

BACKGROUND


When a criminal case is terminated in favor of the accused, the Criminal Procedure Law (C.P.L.) provides for the automatic sealing of the records related to the case.  C.P.L. § 160.50(1). The circumstances triggering automatic sealing are outlined in C.P.L. § 160.50(3) and include:  dismissal on appeal, the granting of a motion to dismiss, an adjournment in contemplation of dismissal, a verdict of complete dismissal, a trial order of dismissal of the entire accusatory instrument, an order setting aside the verdict, an order vacating judgment and a dismissal of all charges by the Grand Jury.  C.P.L. § 160.50(3).  The statute also provides for automatic sealing of records when the prosecutor, prior to filing an accusatory instrument, elects not to prosecute an individual. C.P.L. § 160.50(3)(i).  In addition, C.P.L. § 160.50(3)(j) requires record sealing when, prior to the filing of an accusatory instrument, the arresting police agency elects not to proceed, even though a copy of fingerprints have already been sent to the Division of Criminal Justice Services. Under the statute, automatic sealing is triggered, unless the District Attorney demonstrates to the court that the interests of justice require that the records remain unsealed or the court reaches such a determination on its own motion.  C.P.L. § 160.50(1).


Upon sealing of the record, the clerk of the court is required to notify the Commissioner of the Division of Criminal Justice Services, as well as the appropriate law enforcement agencies. Once notification is received, all photos and prints are returned to the accused and all relevant official records and papers, including judgments and orders of the court but not including published court decisions or opinions or records and briefs on appeal, are sealed.  C.P.L. § 160.50(1).  


After a criminal record is sealed, it may still be obtained by prosecutors upon application to the court.  Furthermore, gun licensing agencies, the Division of Parole and prospective law enforcement or peace officer employers may obtain such records without any formal application.  The fact that the law does not require the destruction of such records and permits limited access is the impetus behind Resolution 1034.

RES. NO.  1034


The present resolution calls upon the New York State legislature to amend the C.P.L. to allow the expungement of criminal records in certain situations.

As mentioned above, when a criminal case is terminated in favor of an accused or an arrest is voided, in most instances, the record is automatically sealed but not destroyed.  The fact that such sealed records may be obtained by prospective law enforcement employers, such as the New York City Police Department, impedes many individuals from obtaining employment with a law enforcement agency, even though the individual does not have a criminal record.

A recent publicized incident illustrates the problem which can arise as a result of sealing  but not destroying or expunging such records.  In October, 1999, Army Lieut. Manuel Gomez, of the Bronx, was accused of lying on his employment application and forced to resign two months into his training at the police academy.  Mr. Gomez indicated on his application that he had never been arrested, however, police officials cited two different “arrests”, which they believed Mr. Gomez had failed to report on his application.  

The first incident occurred in 1995, when he was stopped in a midtown Manhattan subway station by police officers station who believed that he fit the description of a suspect.  Mr. Gomez voluntarily accompanied the officers to the station house where the police realized that he was not the suspect and subsequently released him.  However, an officer had already mistakenly entered a misdemeanor charge against him into a police database.  When the error was discovered, the arrest was voided.  See Jayson Blair, “Ousted by Mistake:  Ideal Police Department Applicant”, N.Y. Times, October 17, 1999, Metro.  


The second incident involved a summons Mr. Gomez received for driving with a suspended driver’s license.  Mr. Gomez subsequently went to the station house, produced a valid driver’s license and the summons was torn up.  Mr. Gomez was told not to worry about it.  


While Mr. Gomez was training at the police academy, the Department uncovered the records concerning these two incidents and accused Mr. Gomez of falsifying his application.  As a result of the two above mentioned incidents, Mr. Gomez was told to resign or be disqualified and face administrative charges.


Motivated by the circumstances surrounding Manuel Gomez, a group of four State legislators from the Bronx have proposed measures in Albany that would force law enforcement agencies to destroy records of voided arrests.  They are planning to introduce legislation in the very near future.  See Id.
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