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I. INTRODUCTION 

On Thursday, December 10, 2020, the Committee on Cultural Affairs, Libraries and International Intergroup Relations, chaired by Council Member Jimmy Van Bramer, will hold a hearing to consider Proposed Introduction No. 2034-A, sponsored by Council Member Cumbo, related to coordinating the use of open space for art and cultural programming, and Proposed Introduction No. 2036-A, sponsored by Council Member Van Bramer, related to the temporary use of outdoor space for artistic and cultural events. The first hearing on this legislation was held on Thursday, September 24, 2020. Representatives of the Department of Cultural Affairs (DCLA) testified, in addition to advocacy groups, various arts and cultural organizations, and other interested stakeholders.
II. BACKGROUND
On March 12, 2020, in response to COVID-19, Governor Cuomo barred gatherings of more than 500 people and placed restrictions on other gatherings,[footnoteRef:1] prompting many of NYC’s cultural institutions—including the Metropolitan Museum of Art (The Met), the Museum of Modern Art (MoMA), the Whitney Museum of American Art, the Guggenheim, the Metropolitan Opera, Carnegie Hall and the NY Philharmonic—to shut their doors, postpone all programming and cancel all shows.[footnoteRef:2] In a press conference the same day, NYC Mayor Bill de Blasio stressed the importance of the restrictions, which he conveyed as “difficult but necessary.”[footnoteRef:3] On March 20, 2020, Governor Cuomo announced an executive order creating "New York State on PAUSE" restrictions, for the state,[footnoteRef:4] resulting in a de-facto shelter in place order.[footnoteRef:5] While artists, art organizations, cultural groups and galleries began exploring creative ways to keep people engaged with art, culture and commerce while observing safety precautions at this time,[footnoteRef:6]  the arts and cultural community, in particular, has continued to be been disproportionately and negatively impacted by the COVID-19 pandemic.  [1:  Jesse McKinley and Michael Gold, Ban on Large Gatherings in N.Y. as Coronavirus Cases Rise Sharply (Mar. 12, 2020), available at https://www.nytimes.com/2020/03/12/nyregion/coronavirus-nyc-event-ban.html; See Executive Order 202.31 (May 14, 2020), available at https://www.governor.ny.gov/news/no-20231-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency (describing previous orders); Michael Paulson, Broadway, Symbol of New York Resilience, Shuts Down Amid Virus Threat (Mar. 12, 2020), available at https://www.nytimes.com/2020/03/12/theater/coronavirus-broadway-shutdown.html, ]  [2:  Robin Pogrebin and Michael Cooper, New York’s Major Cultural Institutions Close in Response to Coronavirus (Mar. 12, 2020), available at https://www.nytimes.com/2020/03/12/arts/design/met-museum-opera-carnegie-hall-close-coronavirus.html.  ]  [3:  Transcript: Mayor de Blasio Holds Media Availability on COVID-19 (Mar. 12, 2020), available at https://www1.nyc.gov/office-of-the-mayor/news/137-20/transcript-mayor-de-blasio-holds-media-availability-covid-19 (“That’s really, really painful for the many, many people who work in that field, let alone so many New Yorkers and people all over the country who really look forward to these events, these concerts, these sports events, and it’s really going to be kind of a hole in our lives and it’s painful,” he said. “It’s not something we would ever want to do but it’s something we have to do.”); Michael Paulson, Broadway, Symbol of New York Resilience, Shuts Down Amid Virus Threat (Mar. 12, 2020), available at https://www.nytimes.com/2020/03/12/theater/coronavirus-broadway-shutdown.html, ]  [4:  Governor Cuomo Signs the ‘New York State on PAUSE’ Executive Order (Mar. 20, 2020), available at https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-executive-order. ]  [5:  Governor Cuomo Signs the ‘New York State on PAUSE’ Executive Order (Mar. 20, 2020), available at https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-executive-order.]  [6:  Information shared during the daily “Culture @3” call, hosted by the CIG; See Judd Grossman, Michael Straus, Catherine K. B. Lucas and Sarah E. Schuster, What Legal Rights Do Artists and Galleries Have During a Pandemic? (May 13, 2020), available at https://www.artnews.com/art-news/news/artists-galleries-legal-rights-coronavirus-1202687028/. ] 

Prior to the pandemic, the cultural sector in NYC was one of the largest industries in NYC,[footnoteRef:7] employing nearly 400,000 workers, paying them $31 billion in wages and generating $110 billion in economic activity.[footnoteRef:8] Last year, the theater industry in NYC alone grossed $1.8 billion and drew 14.8 million patrons,[footnoteRef:9] while the dance sector contributed over $300 million to the City's economy.[footnoteRef:10] In New York State, the cultural sector contributes more than $120 billion to the economy annually.[footnoteRef:11] However, when cultural institutions closed their doors in March 2020, the City’s artists, actors, musicians, stagehands and freelancers suddenly found themselves unemployed and severed from their communities and livelihoods.[footnoteRef:12] On March 19th, the Metropolitan Opera laid off all of its union employees[footnoteRef:13] and on March 31st, The Met announced it would look at its $3.6 billion endowment to cover costs and maintain employees, something the museum had not previously done, even during World Wars, 9/11 or Hurricane Sandy.[footnoteRef:14] By early April, the Queens Museum had laid off 30 employees, the Whitney Museum of Art laid off 20 percent of its staff and other institutions expressed they may have to lay off staff – in some cases by up to 68 percent.[footnoteRef:15] At the same time, the performing arts industry shed 70 percent of its jobs due to closures,[footnoteRef:16] as a survey by the National Independent Venue Association found that 90 percent of independent venues would be forced to close forever if they do not receive government aid.[footnoteRef:17] In fact, data suggests that the arts and cultural sector in NYC has been the second hardest hit industry with regard to job loss, after restaurants.[footnoteRef:18] [7:  NYC Comptroller Scott Stringer, The Creative Economy: Art, Culture and Creativity in New York City (Oct. 25, 2019), available at https://comptroller.nyc.gov/reports/the-creative-economy/.]  [8:  NYC Comptroller Scott M. Stringer, New York by the Numbers: Weekly Economic and Fiscal Outlook (May 26, 2020), available at https://comptroller.nyc.gov/newsroom/new-york-by-the-numbers-weekly-economic-and-fiscal-outlook-no-2-may-26-2020/.]  [9:  See Michael Paulson, Broadway’s Box Office Keeps Booming. Now Attendance is Surging, Too. NY TIMES (May 29, 2019), available at https://www.nytimes.com/2019/05/29/theater/broadway-box-office.html.]  [10:  See Dance NYC & New York City Dance Makers and Organizations, Letter to Mayor Bill de Blasio RE: Advisory Council on Arts, Culture, and Tourism, DANCENYC (May 13, 2020), available at https://www.dance.nyc/news/2020/05/Letter-to-Mayor-Bill-de-Blasio-Re-Advisory-Council-on-Arts-Culture-and-Tourism/.]  [11:  See National Assembly of Art Organizations, Creative Economy State Profiles: New York (n.d.), available at https://nasaa-arts.org/nasaa_research/creative-economy-state-profiles/; see also NATIONAL ENDOWMENT FOR THE ARTS, State-Level Estimates of the Arts’ Economic Value and Employment (2001-2017) (Mar. 2020), available at https://www.arts.gov/artistic-fields/research-analysis/arts-data-profiles/arts-data-profile-25.]  [12:  Information shared during the daily “Culture @3” call, hosted by the CIG.]  [13:  Anastasia Tsioulcas for NPR, Tweet: https://twitter.com/anastasiat/status/1240645951309701120?s=21. ]  [14:  Sarah Cascone, In a Surprise Move, the Metropolitan Museum of Art Is Looking to Its $3.6 Billion Endowment to Cover Costs (Mar. 31, 2020), available at https://news.artnet.com/art-world/met-endowment-paying-staff-1820772.]  [15:  Information shared during the daily “Culture @3” call, hosted by the CIG.]  [16:  See Afia Earna, How New York City Might Begin to Revive Its Decimated Tourism Industry, GOTHAM GAZETTE (Sep. 13, 2020), available at https://www.gothamgazette.com/city/9742-how-to-revive-new-york-city-tourism?mc_cid=b644d5807f&mc_eid=46585a506c.]  [17:  See Afia Earna, How New York City Might Begin to Revive Its Decimated Tourism Industry, GOTHAM GAZETTE (Sep. 13, 2020), available at https://www.gothamgazette.com/city/9742-how-to-revive-new-york-city-tourism?mc_cid=b644d5807f&mc_eid=46585a506c.]  [18:  NYC Comptroller Scott M. Stringer, New York by the Numbers: Weekly Economic and Fiscal Outlook (May 26, 2020), available at https://comptroller.nyc.gov/newsroom/new-york-by-the-numbers-weekly-economic-and-fiscal-outlook-no-2-may-26-2020/ (explaining that “private employers in New York City shed 823,500 jobs in April – one in every five private sector jobs; dine-in restaurants were the hardest hit, dropping by 119,000 jobs – an 85% decline in a single month; and the arts, entertainment and recreation sector saw the largest decline after restaurants, losing 67,200 jobs, or 78%”); See Niv Elis, Arts, Struggling to Survive, Face a Longer Road to Recovery, THE HILL (Apr. 11, 2020), available at https://thehill.com/homesnews/coronavirus-report/492301-arts-struggling-to-survive-pandemic-face-a-longer-road-to-recovery; see also David Kaufman, An Architect in City Hall Plots NYC’s Cultural Recovery, ARCHITECTURAL DIGEST (Jul. 30, 2020), available at https://www.architecturaldigest.com/story/gonzalo-casals-nyc-cultural-commissioner.] 

The effects of the pandemic have been unlike any other in recent history.[footnoteRef:19] While the State has lifted restrictions on some art and cultural organizations, allowing them to re-open on August 24 with limited capacity,[footnoteRef:20] the museum sector alone lost almost 34 percent of its jobs due to closures, and both large and small museums face continued existential challenges to stay afloat while abiding by current limited capacity and social distancing guidelines.[footnoteRef:21]  [19:  See Abigail Savitch-Lew, Eli Dvorkin, and Laird Gallagher, Art in the Time of Coronavirus: NYC’s Small Arts
Organizations Fighting for Survival, CENTER FOR AN URBAN FUTURE (April 2020), available at
https://nycfuture.org/research/art-in-the-time-of-coronavirus.]  [20:  Id.]  [21:  Id.] 

I. Proposed Int. No. 2034-A
Proposed Int. No. 2034-A would require the Mayor’s Office of Citywide Event Coordination and Management (CECM), in consultation with the Department of Cultural Affairs (DCLA), the Department of Parks and Recreation (Parks), the Department of Information, Technology and Telecommunications (DOITT) and any other relevant agency or office, to create a website that would provide information on open spaces, such as roadways, parks, or pedestrian plazas, designated by the City for art and cultural programming, facilitate the use of such space by art and cultural institutions and allow users to search for such open space on a map. Pursuant to the legislation, the website would also allow users to search for information about outdoor programs offered by art and cultural institutions that are coordinated by CECM and provide information about other events either hosted by art and cultural institutions or outdoor events held on private property, to the extent such information is provided to CECM.
Section two of Proposed Int. No. 2034-A would provide that the local law take effect 90 days after it becomes law.
Since introduction, Proposed Int. No. 2034-A was amended to change the section being amended from 23-305 to 23-804, to clarify several definitions, to require CECM and not DOITT to implement the legislation, to update the forum being created from a mobile application to a website and to change the timeline for the development of the resource from 180 to 90 days. 
II. Proposed Int. No. 2068-A
Proposed Int. No. 2068-A would require the Mayor’s Office of Citywide Event Coordination and Management (CECM), in consultation with the Department of Transportation (DOT), the Department of Buildings (DOB), the Police Department (NYPD), the Fire Department (NYFD), and any other agency designated by the Mayor, to establish an Open Culture program to allow eligible art and cultural institutions or cultural venues to use approved open space for artistic or cultural events by March 1, 2021. Pursuant to the legislation, there would not be a fee to participate in the program outside of the $20 application fee to apply to the, the DOT would be required to share a list of eligible open spaces by February 1, 2021 and all other applicable penalties or fines that may be issued for such event for violation of any applicable rule, law or order would still be relevant. Proposed Int. No. 2068-A would also require that the program would remain in effect until October 31, 2021, or a later date to be determined and not to exceed March 31, 2022, and that CECM would be required to provide to notice to the Mayor and the Council at least five days prior to the termination of such program.
Section two of Proposed Int. No. 2068-A would provide that the local law take effect immediately and be deemed repealed on March 31, 2022. 
Since introduction, Proposed Int. No. 2068-A was amended to add that the CECM would administer the Open Culture program, and to clarify several definitions, such as that eligible art and cultural institutions includes those who are (a) an art or cultural group, organization or institution within the city of New York that is a member of the Cultural Institutions Group or is eligible to apply for a grant through the Cultural Development Fund or (b) a person providing documentation of funding from a Borough Arts Council within the prior two years, and that Open Space refers to certain streets, not parks, roadways, plazas or parking lots, and to add a date for the program to begin, as well as changing the program’s expiration date from January 31, 2021 to October 31, 2021. The legislation was also amended to remove the self-certification process, add that the program would be free, add an application fee of $20, stipulate that applications would need to be processed within five days, and clarify that eligible art and cultural institutions would be able to charge for events provided that such institution or venue may not physically exclude a member of the public from viewing such event from a publicly accessible location outside the open space assigned for such event.
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	Proposed Int. No. 2034-A
 
By Council Members Cumbo, Van Bramer, Kallos, Vallone, Chin, Cornegy, Holden and Rosenthal
 
A Local Law to amend the administrative code of the city of New York, in relation to coordinating the use of open space for art and cultural programming
 
Be it enacted by the Council as follows:
Section 1. Chapter 8 of title 23 of the administrative code of the city of New York is amended by adding a new section 23-804 to read as follows:
§ 23-804 Open space coordination platform. a. Definitions. For purposes of this section, the following terms have the following meanings:
Art and cultural institutions. The term “art and cultural institutions” means not-for-profit art and cultural groups, organizations, venues or institutions within the city of New York.
Office. The term “office” means the mayor’s office of citywide event coordination and management established pursuant to executive order number 105, dated September 17, 2007, or another office or agency designated by the mayor.
Open space. The term “open space” means a roadway space, park space, or another public outdoor location, including but not limited to a pedestrian plaza or public parking lot, that is made available by the office for use by art and cultural institutions for outdoor performances or as a rehearsal space.
b. Website for coordinating the use of open space for art and cultural programming. The office shall, in consultation with any other relevant agency or office, including but not limited to the department of cultural affairs, the department of parks and recreation, and the department of information technology and telecommunications, create a website that:
1. Provides information about open space;
2. Facilitates the use of open space by art and cultural institutions;
3. Allows users to search for open space, by location and on a map; and
4. Allows users to search for information about outdoor programs offered by art and cultural institutions that are coordinated by the office. Such website may also provide information about other events hosted by art and cultural institutions and outdoor events held on private property, to the extent such information is provided to the office for inclusion on such website.
§ 2. This local law takes effect 90 days after it becomes law.
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	Proposed Int. No. 2068-A
 
By Council Members Van Bramer, Cumbo, Reynoso, Kallos, Rose, Menchaca, Powers, Cabrera, Vallone, Holden, Salamanca, Gjonaj, Chin, Cornegy, Rosenthal, Adams, Lander, Levine and Rivera
 
A Local Law in relation to the temporary use of outdoor space for artistic and cultural events
                     
 
Be it enacted by the Council as follows:
 
Section 1. Definitions. For the purposes of this local law, the following terms have the following meanings:
Artistic or cultural event. The term “artistic or cultural event” means an event or programming offered or run by an eligible art and cultural institution or a cultural venue, including but not limited to cultural performances, rehearsals and classes.
COVID-19. The term “COVID-19” means the disease caused by the severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).
Cultural venue. The term “cultural venue” means an entertainment facility in the city of New York intended or designed to be used for a performance in front of a live audience.
Eligible art and cultural institution. The term “eligible art and cultural institution” means (i) an art or cultural group, organization or institution within the city of New York that is a member of the cultural institutions group, as determined by the department of cultural affairs, or that is eligible to apply for a grant through the cultural development fund administered by such department, or (ii) a person providing documentation of funding from a borough arts council within the prior two years.
Office. The term “office” means the mayor’s office of citywide event coordination and management established pursuant to executive order number 105, dated September 17, 2007, or another office or agency designated by the mayor to perform the functions of such office set forth in this local law.
Open space. The term “open space” means any portion of a roadway, designated by the department of transportation, in consultation with the office, that may be used by an eligible art and cultural institution or cultural venue for an outdoor artistic or cultural event.
Program. The term “program” means the open culture program established pursuant to section two of this local law.                     
§ 2. Open culture program. By March 1, 2021, the office, in consultation with the department of transportation, the department of buildings, the police department, the fire department, and any other agency designated by the mayor, shall establish an open culture program pursuant to which an eligible art and cultural institution or cultural venue may utilize an open space for an artistic or cultural event. The office shall, in consultation with relevant agencies, establish eligibility and use guidelines and policies for such program, and promulgate any necessary rules; provided, however, that such program shall include the following elements:
a. There shall be no fee for participation by an eligible art and cultural institution or cultural venue in such program, except as provided for in section four of this local law.
b. An eligible art and cultural institution or cultural venue utilizing an open space for an event or performance may produce such event for no charge to an audience, request audience donations before, during or after such event, or charge for tickets; provided, however, that such institution or venue may not physically exclude a member of the public from viewing such event from a publicly accessible location outside the open space assigned for such event.
c. An event or performance must comply with any applicable requirements on outdoor cultural events and gatherings set by applicable federal or state law or regulations or other directive from the governor or any agency of the state of New York.
d. The program shall provide that permission for an eligible art and cultural institution or cultural venue to use an open space will only require an application to one city agency, and that to the extent practicable such application place a minimal burden on such institution or venue. A determination that such application is approved or denied shall be made within five business days of application submission by an eligible art and cultural institution or cultural venue.
§ 3. Designation of open spaces. The department of transportation, in consultation with the office, shall designate locations to be open spaces, considering suggestions from council members and factors including but not limited to the effects on traffic, public safety, quality of life, and suitability for use of such locations for performances. The department of transportation shall transmit a list of such open spaces to the office by February 1, 2021.
§ 4. Allowable fees. a. In accordance with subdivision a of section two of this local law, only an application fee of $20 may be charged for application and participation in the program, provided, however, that applicants seeking a permit to use or operate a sound device or apparatus must pay the applicable fee in accordance with subdivision h of section 10-108 of the administrative code of the city of New York.
b. Nothing in this section shall waive any penalty or fine that may be issued for such event for violation of any applicable rule, law or order.
§ 5. Compliance with other laws. a. Nothing in this local law shall relieve an eligible art and cultural institution or cultural venue from their obligation to adhere to all emergency executive orders issued pursuant to section 24 or 29-a of the executive law, and to all local, state, and federal requirements relating to health and safety. An eligible art and cultural institution or cultural venue participating in the program shall adhere to all applicable guidance and regulations issued by the department of transportation, the department of cultural affairs, the department of buildings, the department of health and mental hygiene, the New York state department of health, and any other agency. Such institution or venue shall also adhere to all local, state and federal requirements relating to accessibility for people with disabilities.
b. The following laws and rules are suspended only to the extent necessary to implement this program, provided that the office or any relevant agency may further limit the waiver of such laws and rules in program guidance to effectuate the establishment of the program:
1. Paragraph a of subdivision 2 of section 16-118 of the administrative code of the city of New York, to the extent such paragraph would prohibit the obstruction of a sidewalk, flagging or curbstone as part of the program.
2. Subdivision b of section 16-122 of the administrative code of the city of New York, to the extent such subdivision would prohibit movable property to be left, or any obstruction to be erected, in a public place as part of the program.
3. Section 21-111of the administrative code of the city of New York, to the extent such section would require an eligible art and cultural institution or cultural venue to obtain a public solicitation license in order to solicit donations as part of this program.
4. Paragraph r of subdivision 1 of section 1301 of the New York city charter, section 22-205 of the administrative code of the city of New York, “Movie-making, telecasting and photography in public places,” and chapter 9 of title 43 of the rules of the city of New York, to the extent any such provision may require a permit for any filming or rigging in connection with an event covered by the program.
5. Sections 2-03 and 2-04 of title 34 of the rules of the city of New York, to the extent such sections would require a permit and a fee for the use of a tent or umbrella as part of the program.
6. Sections 7-02 and 7-04 of title 34 of the rules of the city of New York, to the extent such provisions would apply to the installation or construction of an improvement or other structure as part of the program.
7. Chapter 1 of title 50 of the rules of the city of New York, to the extent necessary to: (i) suspend all deadlines and fee schedules for a roadway event occurring as part of the program, (ii) allow the office to modify or eliminate any timeframe or deadline for an agency or applicant to review or comment on an application submitted as part of this program in order that the office may make a timely determination as required by subdivision d of section two of this local law; and (iii) allow the office to establish application and use guidelines for the program.
§ 6. Suspension. The department of transportation, upon consultation with the office and the department of health and mental hygiene, may suspend the program upon a determination that use of open space as part of the program may materially impact public health and safety efforts to contain the spread of COVID-19. The office shall promptly provide written notice to the speaker of the council of any such suspension.
§ 7. Expiration. The program shall remain in effect until October 31, 2021, or until such later date as the office shall determine; provided, however, that such program shall not remain in effect after March 31, 2022. The office shall provide written notice to the speaker of the council at least five days prior to the termination of such program.
§ 8. This local law takes effect immediately and shall expire and be deemed repealed on March 31, 2022.
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