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INTRODUCTION

On Thursday, June 18, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, will hold a hearing in New York City on the effects of foreclosure on city residents and the current federal, state, and local law that attempts to provide relief to the public in an effort to prevent foreclosures.  Those invited to offer testimony include the Center for New York City Neighborhoods, housing advocates and other interested parties.  

I. FORECLOSURE IN CITY COMMUNITIES: QUEENS


The city has followed the nation’s trend in experiencing a significant increase in the number of foreclosures since 2005.  Last year, there were 12,959 foreclosure actions initiated in New York City
 and 3,764 buildings were foreclosed upon.
  Of the initiated actions, 5,453 were filed in Queens County, the highest number of any borough, and second highest number by county throughout the state.
  Queens also contained the highest number of actual foreclosures in the city with 2,226, making up nearly 60% of the city’s overall foreclosures.
  Like many of the worst hit counties in New York, the number of foreclosure filings in Queens has nearly tripled since 2005.


Homes in Queens may be particularly susceptible to foreclosure because data indicates a significant number of middle class families of color.  Communities of color have been disproportionately affected by an increase in foreclosures and a decline in mortgage lending.
  While many banks historically “red lined” neighborhoods with large minority communities and refused to lend to residents, as has been widely reported, in recent years many banks marketed subprime loans directly to these neighborhoods.
  Black middle-class households in New York are five times more likely to hold a subprime or high-cost mortgage as whites with a similar income.
  The difference in mortgage payments between a conventional and subprime loan—a difference of three percentage points—results in the subprime mortgage holder paying hundreds of thousands of dollars more over the life of the loan.
  Since subprime mortgage holders generally use a higher ratio of their income to pay their mortgage or have less income to spend on housing, loan defaults occur three times as often in mostly minority census tracts as in mostly white ones.
  Eighty-five percent of the neighborhoods where the default rate is at least twice the regional average have a majority of Black and Latino homeowners.
  

With nearly 2.3 million residents, Queens is the most racially diverse borough in the city.  21.3% of Queens residents are Asian, 18.2% of Queens residents are Black, 26.4% are Hispanic, and 30.7% are white.
  In May 2009, Queens neighborhoods accounted for the top fifteen zip codes with the most foreclosure auctions.
  Jamaica, Hollis, St. Albans, Woodhaven, Richmond Hill, and Ozone Park—all neighborhoods primarily made up of communities of color—are consistently among the top neighborhoods in New York City both in new foreclosure actions, and in foreclosure auctions.
  

The foreclosure crisis has a significant impact on tenants as well as owners.  As of last year, New York City foreclosure data showed that 15,000 renter households were living in buildings that entered foreclosure in 2007, which caused an estimated 38,000 renters throughout the city to lose their homes.
  The Furman Center for Real Estate and Urban Policy found that in New York City well over half of all foreclosure filings in 2007 were for two to four family or multi-family buildings.
  It is for all of these reasons that we are holding today’s hearing in Queens. 

II. RECENT CHANGEES TO FEDERAL LAW

The federal government, through the U.S. Department of Housing and Urban Development (HUD), recently implemented several new plans to provide relief to communities victimized by the foreclosure crisis:

A.  Making Home Affordable Program

The Making Home Affordable Program (the “Program”) was implemented on March 4, 2009 as part of the federal government’s Troubled Asset Relief Program (TARP). The Program provides those in danger of foreclosure with the opportunity to refinance or modify their current mortgage loans to a fixed, more affordable rate.  To be eligible, a homeowner must have a monthly mortgage payment greater than 31% of her gross income.
  The monthly payments of those who qualify are lowered to the 31% limit; this can be done by reducing interest rates to as low as 2 percent, by extending the term of the loan to up to 40 years, or by deferring payment on a portion of the principal loan.
  

Additionally, HUD provides a list of Foreclosure Avoidance Counselors nationwide to assist consumers by offering counseling and information in order to avoid foreclosure.  Counselors will determine whether an individual is eligible for a loan, loan modification, or refinancing through the Program and, if so, will work with the individual to create an intake package for a loan servicer.
  This service is completely free, and HUD discourages the use of private, for-profit companies for the same purpose.  Servicer participation in this program is voluntary, and the government is offering substantial incentives to servicers and investors.  

B.  The Helping Families Save their Homes Act of 2009

On May 20, 2009, President Obama signed into law the Helping Families Save Their Homes Act.  This new law amends the HOPE for Homeowners Program (H4H) administered by HUD.  The original H4H program was a compromise of the Bush Administration and Senate Democrats in 2008.
  It was aimed at helping homeowners in danger of foreclosure refinance their mortgages using government-backed loans.
  Among the problems with the H4H program were very high loan fees and interest rates, requirements that lenders be willing to take a loss on their existing loans, and if the value of a home increased, homeowners be willing to share that equity with the government.
  The new law amends the H4H program in the following ways:

a. Permits the reduction of lender fee levels.

Lenders within the H4H program formerly charged 3% upfront and 1.5% loan fees annually.  Lenders can now charge “up to 3%” upfront and “up to 1.5%” annually.

b. Provides new incentive payments to servicers of loans refinanced under the H4H program as well as originators of new H4H mortgages.

The government received 50% of appreciation profit sharing of each of the FHA loans.  Now, HUD will receive “up to 50%” of the profit sharing.  

c. Provides a cost reduction of the H4H program to the consumer.  

The H4H program provides new, 30-year, fixed rate mortgages that are insured by the Federal Housing Administration (FHA).  An H4H mortgage will be no more than 90% of the appraised value of the home. 

While these changes may benefit some homeowners, the law was passed without what was supposed to be its centerpiece: a change in bankruptcy law that would have given judges the power to lower the amount owed on a home loan.
  Provisions for such a change in bankruptcy law died in the Senate, where the bank lobby demonstrated its influence in spite of the bank industry’s current financial struggle and role in the current economic crisis.

C.  Neighborhood Stabilization Program Grants

On July 30, 2008 as part of the Housing and Economic Recovery Act, the federal government created the Neighborhood Stabilization Program (NSP) for those communities suffering from foreclosure and abandonment.  The NSP enables states, localities, and nonprofits to use federal money to purchase and redevelop foreclosed and abandoned homes and residential properties to be sold as affordable housing to low-income families.

On January 15, 2009, Governor David Paterson announced HUD’s approval of the New York State Housing Finance Agency’s (HFA) plan to distribute $54.4 million in Federal Neighborhood Stabilization Program (NSP) funds to buy, renovate and resell foreclosed and abandoned properties.
  Of that $54.4 million, $5.3 million was allocated to New York City.

On May 4, 2009, HUD issued a Notice of Fund Availability for a second round of NSP grants.
  Organizations that apply will compete for funds from a pool of $1.93 billion.
  Applications for this grant money will be due July 17, 2009.
 

III. RECENT CHANGES IN NEW YORK STATE LEGISLATION AND OTHER STATE EFFORTS

Recent New York State legislation created a new step in the foreclosure process to mitigate the number of foreclosures realized.  New York State now mandates that for any residential foreclosure actions brought after September 1, 2008 that involves a subprime, nontraditional, or high-cost home loan, the court must hold a settlement conference between the borrower and a fully authorized representative of the lender within sixty days after the date proof of service of the foreclosure.
  For any subprime, nontraditional, or high-cost home loan foreclosure actions brought before September 1, 2008, a court will not hold a settlement conference unless a defendant requests it.

 The legislation reaches approximately 1/5th, or 30,000 foreclosures statewide.
  So far, the mandatory conferences have been largely ineffective.
  From October 2008 through April 2009, only 16 of the 419 mandatory conferences scheduled in Queens led to settlements.
  In Brooklyn over the same time period, only 22 settlements resulted from 759 scheduled conferences.
  While official statistics regarding these conferences are not kept, there are a few different reasons that purport to explain why the New York law has been unsuccessful.  First, it seems that many borrowers have not been coming to the meeting with a proper understanding of the foreclosure process.
  Additionally, many lender representatives at the settlement meetings do not actually have the authority to modify loans as the law requires.
  Further, it may be that many of the notices sent to homeowners are mistaken for junk mail.
  Many homeowners who, under the law, had the option of requesting a conference did not, and the mandatory conferences do not account for nearly 90% of foreclosures, which still proceed unopposed.
  

The city of Philadelphia has implemented a law of a similar spirit to New York State’s and it is reported to be successful—enabling almost 80% of loans reviewed in the conference over the first six months of the program have been modified or restructured.
  Along with a consortium of other mayors throughout the country, Mayor Bloomberg has recently urged the New York State Assembly to adopt a law that more closely mimics the Philadelphia model.
  The Philadelphia program began in June 2008 and requires that a hearing be held before a court approves a foreclosure.
  Unlike the New York State law, which notifies homeowners by mail, officials in Philadelphia go door-to-door to inform homeowners facing foreclosure of the program.
 

The increase in foreclosures has spawned a new industry of private loan modification companies that often charge large up-front fees and do little, if anything, in the way of helping those in danger of foreclosure, despite a 2008 New York State Law prohibiting the companies from collecting fees up-front.
  On June 9, 2009, Attorney General Andrew Cuomo announced that he would file suit against AmeriMod, one of New York’s largest loan modification companies, claiming that AmeriMod charges up-front fees for loan modification and falsely advertises a 90-100% success rate to consumers.
  Cuomo has also subpoenaed information from fourteen other loan modification companies.  Many housing advocates urge consumers to stay away from private loan modification companies, because there are governmental programs in place to provide the same counseling services for free.

IV. RECENT AND PENDING CITY LEGISLATION AND OTHER CITY EFFORTS 

A.  City Council Legislation 

The City Council has recently introduced several pieces of legislation that would benefit renters living in properties in foreclosure.  The legislation would require anyone who begins a foreclosure proceeding in a one-to-five family home (Int. No. 956) or in a building with six or more dwelling units (Int. No. 959) to notify all tenants within ten days after filing the foreclosure action.  The notification would be sent by mail, return receipt requested, or if the names of tenants are unknown, the notice would be required to be affixed in a prominent place in the building.  Anyone failing to provide the required notice would be subject to a penalty of up to $1,000 for each day that there is a failure to provide notice.  However, failure to provide notice would not affect the foreclosure action pending in court.

The City Council has also introduced bill No. 889, which would require any mortgagee that commences an action in New York State to foreclose upon a mortgage on property located in New York City to register with the Department of Housing Preservation and Development (HPD) within ten days of the commencement of the action.  HPD would maintain a website with all of the registration information to be available to the public.  Should a mortgagee fail to register, he could receive a civil fine of up to $1,000 for each day that there is a failure to register.  However, failure to register would not affect the foreclosure action pending in court.

Additionally, the Committee will hear testimony today on Res. 1832-A, calling upon the United States Congress to protect homeowners from the national foreclosure crisis by amending Section 109(h) of the United States Bankruptcy Code in order to expand the availability of automatic stay.  Current federal bankruptcy law provides filers with an automatic stay from creditors’ claims, including a stay on all foreclosure actions, during the pendency of their case.  This protects the filer from answering to creditors, while going through the bankruptcy process.  2005 changes to the bankruptcy code, however, require all filers to obtain counseling prior to filing their claim.  If a filer does not obtain the required counseling his or her case is dismissed with cause.  Once a case has been dismissed with cause, a filer’s subsequent cases, if filed within a year of the first, do not receive the benefit of an automatic stay during the case’s pendency, but rather for only 30 days from the date of filing, unless the filer can demonstrate their later case was commenced in good faith.  Thus, those who obtain counseling and then re-file are required to negotiate with their creditors even while they are going the bankruptcy process.  Those who do not comply with the pre-filing counseling requirement tend to be independent filers who may not be able to afford the assistance of an attorney—and may be facing foreclosure—among a myriad of other issues.  The Resolution calls on Congress to amend the bankruptcy code to ensure the protections afforded by the automatic stay are available to those most in need.   

B. Joint Administration and City Council Programs 

In December 2007, Mayor Bloomberg and Council Speaker Quinn created The Center for New York City Neighborhoods, Inc. (CNYCN) in order to provide New York City residents with legal, technical, and financial assistance in fighting the threat of foreclosures.
  So far, CNYCN has distributed grants to more than 30 nonprofit service providers to help homeowners at risk of foreclosure, and has provided foreclosure prevention services to thousands of city residents. 

In February 2009, CNYCN launched a dedicated call center to serve as a primary point of contact for all distressed New York City homeowners.
  By calling 311, homeowners can reach the call center, which will take interviews and connect homeowners to free expert counseling services in their neighborhood.
  

In addition to the CNYCN, Mayor Bloomberg’s Center for Economic Opportunity has created the Office of Financial Empowerment (OFE) to help low income families build assets and make the most of their financial resources.  OFE is the first local government initiative in the nation aimed expressly at educating, empowering, and protecting those with low incomes.  OFE partners with many different financial institutions and nonprofits to implement public awareness campaigns on ways to protect and manage money, enforce protections against unfair and predatory practices, and implement and evaluate innovative practices to help New Yorkers build assets and achieve lifelong financial well-being.

V. CONCLUSION

Today’s hearing is being held in Queens to highlight the way in which the economic recession has affected foreclosures in the borough.  It will also provide an overview of the recent efforts to address and ameliorate the crisis on the Federal, State and local level in the hope this information will be useful to the residents in New York City and the borough of Queens. 

Res. No. 1832-A

Resolution calling upon the United States Congress to protect homeowners from the national foreclosure crisis by amending Section 109(h) of the United States Bankruptcy Code in order to expand the availability of automatic stay.

By Council Member Nelson

Whereas, America is currently experiencing its greatest financial crisis since the Great Depression and at the epicenter of the present recession are plummeting housing prices and a rise in home foreclosures nationwide; and


Whereas, The Center for Responsible Lending estimates that  2.25 million homes may be lost to foreclosure over the next few years, and, moreover, in February of 2009, the National Association of Consumer Bankruptcy Attorneys estimated that 6,600 American families are losing their homes to foreclosure each day, and


Whereas, One way to stabilize the housing market and solve the foreclosure crisis is to amend Section 109(h)(1) of the United States Bankruptcy Code, 11 U.S.C. 109(h)(1), which was added to the Bankruptcy Code pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (Pub. L. 109-8); and

Whereas, Section 109(h)(1) provides that an individual may not file a petition for protection under the Bankruptcy Code unless such individual has, within 180 days before the petition date, received credit counseling and assistance in performing a budget analysis; and

Whereas, Section 109(h)(3)(A) provides that an individual who files a bankruptcy petition on an emergency basis may obtain such counseling after the petition is filed, provided that the debtor requested such counseling before the date of his or her bankruptcy petition, and obtains such counseling no later than 30 days after the petition, unless the court, for cause, extends the time for obtaining counseling; and

Whereas, Section 109(h)(4) provides that a debtor is exempt from the credit counseling requirement, if the debtor is unable to meet the requirement because of incapacity, disability, or active military duty in a combat zone; and

 
Whereas, Under any other circumstance, the failure to obtain such counseling on a timely basis will result in dismissal of the debtor’s bankruptcy case; and

 Whereas, Many individual debtors who cannot afford the services of a bankruptcy lawyer are unaware of the pre-filing credit counseling requirement; and

Whereas, The dismissal of an individual’s bankruptcy petition may have catastrophic consequences because Section 362(c)(3)(C) provides that if an individual debtor’s case is dismissed for cause and the individual files a subsequent bankruptcy petition, the automatic stay of actions with respect to debts or property securing such debts, including foreclosure actions, presumptively terminates on the 30th day after the filing of the second case unless the individual is able to demonstrate that the filing of the later case is in good faith; and

Whereas, The automatic stay of actions against the debtor and the debtor’s property for the pendency of his or her case is a fundamental protection provided by the Bankruptcy Code; and 

Whereas, One of the most crucial protections provided by the automatic stay is the stay of foreclosure actions; and

Whereas, Many individual debtors lack the knowledge or resources to demonstrate that their second case was commenced in good faith; and

Whereas, Many individual debtors are facing foreclosure, among other issues; and

Whereas, Because of the predatory lending tactics of certain mortgage lenders that sold large and complex mortgages with adjustable interest rates to financially unqualified Americans, millions of Americans have lost substantial portions of their life savings that were invested in their homes; and 

Whereas, Foreclosures further depress housing values in the neighborhoods where they occur, resulting in further instability in the housing market; and

Whereas, The Federal Government can accelerate our nation’s economic recovery and keep more families in their homes by offering every American– even those in bankruptcy –  every possible opportunity to avoid foreclosure by permitting such debtors to work out their financial difficulties while under bankruptcy court protection; now, therefore, be it

Resolved, The Council of the City of New York calls upon the United States Congress to protect homeowners from the national foreclosure crisis by amending Section 109(h) of the United States Bankruptcy Code in order to expand the availability of automatic stay.

JCG
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