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Res. No. 546:
By Council Members Nelson, Addabbo, Baez, Comrie, Díaz, Felder, Gerson, Jackson, Jennings, Liu, McMahon, Sanders, Sears, Stewart, Vann, Weprin, Gennaro and Golden

Subject:
Resolution calling upon the New York State Legislature to pass A. 02851 and S. 03279, which amend the New York State Penal Law to include the crime of financial exploitation of the elderly.


On December 17, 2002, the Committee on Aging, chaired by the Honorable Reverend Rubén Díaz, will conduct a hearing on Resolution No. 546, which encourages the passage of two pending bills in the State Legislature—A. 2851 in the New York State Assembly, and S. 3279 in the New York State Senate—which seek to amend the New York State Penal Law to include the crime of financial exploitation of the elderly.


Among those invited to testify on this resolution are:  District Attorneys Robert M. Morgenthau (New York County), Richard A. Brown (Queens County), William L. Murphy (Richmond County), Robert T. Johnson (Bronx County), and Charles J. Hynes (Kings County); New York State Attorney General Eliot Spitzer; Manhattan Borough President C. Virginia Fields; Assemblywoman Barbara Clark; and the following advocates: Louis Vasquez, Executive Director of Regional Aid for Interim Needs (RAIN); David Stern, Executive Director, Jewish Association for Services for the Aged (JASA); William Dionne, Executive Director, Burden Center for the Aging; Evelyn Lauriano, Executive Director, Neighborhood Self-help by Older Persons Project, Inc. (Neighborhood S.H.O.P.P., Inc.); and Carol Hunt, Executive Director, Jamaica Service Program for Older Adults.  

Background


Financial exploitation of elders involves the misuse or theft an elderly person’s money or possessions, and can include cashing checks without authorization, forging signatures, illegal transfers of real or personal property, or inducing a senior into signing any contract, will or other document. According to the Office of the New York State Attorney General, financial exploitation is the fastest growing form of elder abuse.
 Approximately half of elder abuse cases in New York State and sixty-three percent in New York City involve financial exploitation.


In light of this, the New York State District Attorneys Association’s Elder Abuse Subcommittee recommended that Assembly bill A. 2851 and State Senate bill S. 3279 be introduced.  The bills seek to amend sections of the New York State Penal Law pertaining to larceny
 to criminalize “the wrongful taking, obtaining or withholding of property by a person who knows or has reason to know that the owner is a mentally disabled or mentally incapacitated person.” Although the bills make no express reference to elderly persons, the intent of the proposed amendment is to protect impaired seniors who are unable to consent to their property being taken. Elderly victims of financial exploitation are frequently frail, of diminished mental capacity, and dependent upon the exploiters; consequently, they are often unable or unwilling to assist in the criminal investigation of their cases. Since financial exploitation cases seldom have witnesses, the victim’s unavailability or incompetence to corroborate the unlawful taking of property leads to the investigation being closed.


While there is currently no provision in the New York State statutory law to consider a victim’s mental capacity in establishing larceny, or the wrongful taking of another’s property, recent case law has addressed this issue.  In People v. Camiola, 225 A.D. 2d 380, 639 N.Y.S. 2d 35 (1st Dep’t, 1996), appeal denied, 88 N.Y. 2d 877, 645 N.Y.S. 2d 451, 668 N.E. 2d 422 (1996), the Appellate Division upheld the conviction of a defendant where the court instructed the jury that it could consider the victim’s capacity to consent in determining whether there was a “trespassory taking.”
 Also, in People v. Gbohou, 718 N.Y.S. 2d 791, 186 Misc. 2d 324 (2000), the defendant’s motion to dismiss a grand jury indictment for grand larceny in the second degree and criminal possession of stolen property was denied. The court, relying on the Camiola precedent, found legal sufficiency in the charges, in that the victims had diminished mental capacity and were unable to consent to the transfer or taking of property.
   

A. 2851 and S.3279 seek to codify in the New York State Penal Law the legal principles of recent case law by establishing that the wrongful taking of property from a person who is mentally disabled or mentally incapacitated is a criminal act. The New York State District Attorneys Association’s Elder Abuse Subcommittee contends that the bills would better enable prosecutors to sustain larceny charges against financial exploiters, thus protecting elderly victims. Resolution No. 546 calls upon the State Legislature to pass A. 2851 and S. 3279, which would essentially amend the Penal Law to include the crime of financial exploitation of the elderly. 

� “Financial Abuse of Elderly Targeted,” Press Release, Office of New York State Attorney General Eliot Spitzer, September 21, 2000.


� Id.


� New York State Penal Law, §§155.00, 155.05 and 155.15


� Defendant, who prepared the elderly senile victim’s tax returns, was convicted of grand larceny in the second degree for transferring “significant assets to his own purposes” over a two-year period. He appealed the conviction on grounds that the court instructed the jury to consider the victim’s capacity to consent, although capacity is not an element of the larceny statute. 


� 718 N.Y.S. 2d 791 at 795, 186 Misc. 2d 324 at 328
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