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OVERSIGHT: Examination of the Locally-Based Enterprises (LBE) Program. 
INTRODUCTION

On Thursday, February 16, 2012, the Committees on Contracts and Small Business the Committee on Small Business, chaired by Council Member Diana Reyna, and the Committee on Contracts, chaired by Council Member Darlene Mealy, will hold an oversight hearing entitled: Oversight – Examination of the Locally-Based Enterprises (LBE) Program. Those invited to testify include the Department of Small Business Services (SBS), the Mayor’s Office of Contract Services (MOCs), and representatives from small businesses that have participated in the LBE program.
BACKGROUND

Small businesses are the backbone of New York City’s economy and account for approximately two-thirds of the City’s private sector jobs.
 Of the approximately 215,000 businesses in New York City, nearly 90 percent have 20 or fewer employees and over 60 percent have five or fewer employees.
  The performance and success of the City’s small businesses is vital to sustaining the economic engine of the City.  Small businesses face great difficulty when it comes to navigating government regulation, starting up, obtaining financing and expanding their businesses.  The City, through SBS, offers numerous services to small businesses to help them overcome these hurdles, including a variety of certification programs that help certain types of small firms obtain greater opportunities to contract with the City for certain services or take part in city projects.  One such program is the Locally-Based Enterprise (LBE) Program, which is the focus of today’s hearing.
The Locally-Based Enterprises (LBE) Program

The LBE program is designed to assist qualifying New York construction firms to obtain subcontracting opportunities on large scale city projects.
  The LBE program has a long history with the city as it is the oldest certification program currently implemented by the SBS.  The LBE program was first created in 1980 by Mayor Edward Koch pursuant to Executive Order No. 53 which, like the current LBE program, was designed to ensure that small construction businesses that either worked in economic development areas or that employed persons from an economically disadvantaged background, receive a greater level of participation in the City’s large scale construction projects.
 The Mayor’s Office of Construction then became the lead agency for implementing the program.
 However, in 1984, the legality of the Executive Order was challenged, and the State’s Court of Appeals held in Subcontractors Trade Association v. Koch,
 that the Executive Order was an unconstitutional usurpation of legislative authority.  The court ruled that the Mayor needed legislative authority to enact such a program as the subject matter of the program was not part of the Mayor’s general powers conferred under the City Charter.

As a result of the invalidation of the Executive Order, the Council passed Local Law 49 of 1984, which codified the program into law in section 6-108.1 of the City’s Administrative Code.  The law authorized the Mayor, through the SBS, to develop and administer the LBE program, to promulgate the rules to implement it and to issue a yearly report to the City Council on the administration of the program.
  The LBE program is implemented in a similar manner as the other two certification programs that the SBS administers, the Minority and Women Owned Business (MWBE) and the Emerging Business Enterprise (EBE) Programs.  Qualifying businesses must first apply to SBS for certification.  Once a business becomes certified, they are offered a wide array of benefits to assist them in obtaining contracts with the City, including: free advertising in the NYC Online Directory of Certified Businesses,
 personalized assistance from one of SBS’s procurement specialists, invitations to networking events to meet with City and private-sector contracting officers, and access to exclusive classes on how to successfully bid and perform on City contracts.

The LBE enabling law requires that contracting agencies
 “seek to ensure” that ten percent of the total amount of all contracts awarded for construction projects during each fiscal year be awarded to locally based enterprises.
  Furthermore, for construction contracts in which any portion or all of the contract will be subcontracted, agencies are instructed to require that not less than 10 percent of the total amount of the contract be awarded to LBEs.
  Contracting agencies must include specific language describing these requirements in written information provided to bidders,
 as well as within the actual construction contract itself.

In order to become an LBE, a business must be certified by SBS.  A business seeking to be certified must fulfill the following requirements at the time of application for certification:  (1) the business must be in the building or construction business and must have received gross receipts in the last three or fewer tax years of $2 million or less for each year
 and (2) in the tax year preceding the date of application, either earned at least 25 percent of its gross receipts from work performed on construction projects located in economic development areas
 or employed a work force of which at least 25 percent were economically disadvantaged persons.

The rules promulgated by SBS outline requirements that contracting agencies must follow when implementing this program include:  designating one experienced contract manager to be its LBE liaison officer who directs, coordinates and oversees staff on a daily basis;
 using the LBE certified directory to identify potential LBE contractors and subcontractors;
 submitting certification documents to the Division of Economic and Financial Opportunity of the SBS within two business days after receipt;
 and submitting quarterly reports to the Director describing activities undertaken to attain the goals.
 Agencies receive credit toward fulfilling their LBE requirements for the work actually performed by an LBE.
  The credit is calculated based on the dollar amount of the contract awarded to an LBE contractor, subcontractor or the portion of the work performed by an LBE in a joint venture with a non-LBE.
  
Since LBEs are by definition small businesses, the LBE program has had an impact on the growth of small businesses through subcontracts.  As a result, agencies are required to design their contracts to maximize the opportunities for LBE subcontracting.
 Agencies must determine the percentage of work that is suitable for subcontracting and must identify the estimated value of such items.
 Bidders are required to identify, in their bid proposals, the percentage, dollar amount and type of work to be subcontracted
 and submit an LBE participation schedule listing all LBEs that will be used as subcontractors.
 If the apparent lowest bidder cannot find LBEs to subcontract the work to, they must provide documentation showing its good faith efforts to meet the requirements of the law.
 Once LBEs are identified as subcontractors, prime contractors cannot require performance and payment bonds from LBE subcontractors.
 Once an LBE is secured as a subcontractor on a project, the contracting agency must monitor the contractor to ensure compliance with its LBE requirements as set forth in the regulations.  Examples include but are not limited to calling the LBE subcontractors or conducting on-site visits to verify that they are in fact performing the work.
 
Issues and Concerns
Although the LBE program is the oldest certification program administered by the City, it is one of the smallest.  According to the Mayors Preliminary Management Report for FY 2011, the number of newly certified businesses under the program has decreased from a recent high of 60 in FY 2005
 to 31 in FY 2007 and 15 in FY 2011.
  The Committees hope to learn about the causes for the significant drop in new certification numbers and what the SBS is doing to increase participation in the program.
Aside from how many new LBEs are certified each year, the most important indicator of the success of the program is whether or not certified businesses obtain contracts.  The Committees look forward to learning whether or not agencies have attained their ten percent LBE goal in contract awards.  To the extent that they have not, the Committees hope to learn why they have not and to explore ways of improving this program. Finally, the Committees hope to review the impact of the LBE program on the growth and sustainability of small businesses.   
� Survey of the Citizens Budget Commission and the Federal Reserve Bank of New York, Encouraging Small Business Success in New York City and Northern New Jersey: What Firms Value Most, July, 29, 2005. 	


� New York City Council , Finance Division. 


� See NYC Business Express Website at: � HYPERLINK "http://www.nyc.gov/portal/site/businessexpress/template.PAGE/menuitem.e45713187803834f9e0e30106cd2f9a0?javax.portlet.tpst=bb9344828243f44f4772add001c789a0&javax.portlet.prp_bb9344828243f44f4772add001c789a0_returnRender=searchRender&javax.portlet.prp_bb9344828243f44f4772add001c789a0_request_type=permitInfoRender&javax.portlet.prp_bb9344828243f44f4772add001c789a0_indexPermitId=63FD2F7A-4682-11DF-9BAD-9A47C2E4F996&javax.portlet.begCacheTok=com.vignette.cachetoken&javax.portlet.endCacheTok=com.vignette.cachetoken" �http://www.nyc.gov/portal/site/businessexpress/template.PAGE/menuitem.e45713187803834f9e0e30106cd2f9a0?javax.portlet.tpst=bb9344828243f44f4772add001c789a0&javax.portlet.prp_bb9344828243f44f4772add001c789a0_returnRender=searchRender&javax.portlet.prp_bb9344828243f44f4772add001c789a0_request_type=permitInfoRender&javax.portlet.prp_bb9344828243f44f4772add001c789a0_indexPermitId=63FD2F7A-4682-11DF-9BAD-9A47C2E4F996&javax.portlet.begCacheTok=com.vignette.cachetoken&javax.portlet.endCacheTok=com.vignette.cachetoken� 


� See Committee Report, New York City Council Committee on Economic Development, July 10, 1984.


� Id.


� 62 NY2d 422 (1984). 


� Id at 429 (“Where, as here, the executive adopts a plan specifying that a certain percentage of city construction contracts are to be allotted to a particular group or category of business enterprise, he has gone beyond his function of implementing general Charter-conferred powers.  Such action constitutes an exercise of legislative power . . . In order for the executive to lawfully mandate the award of construction contracts to a particular group or category of business enterprise, the legislature must specifically delegate that power to him and must provide adequate guidelines and standards for the implementation of that policy. There has been no such specific legislative authority granted to the Mayor in this case.  General Charter-conferred powers and City Council resolutions upon which defendants rely in no way purport to authorize the Mayor to issue Executive Order No. 53.”)


� §6-108.1(g) and (h).


� See NYC Online Directory of Certified Businesses Website at : � HYPERLINK "http://mtprawvwsbswtp1-1.nyc.gov/Search.aspx" �http://mtprawvwsbswtp1-1.nyc.gov/Search.aspx� 


� Testimony of SBS First Deputy Commissioner Andrew Schwartz, February 25, 2008 City Council Hearing, at 2. 


� 66 RCNY §11-02 “Contracting agency means a city, county, borough, or other office position, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.” 


� §6-108.1(b)


� 66 RCNY §11-04(a)(2).  However, if less than 10% of the contract price is subcontracted, such lesser percentage shall be so awarded.


� 66 RCNY §11-04(c). “Information to bidders. Each contracting agency shall incorporate into all information provided to bidders on construction contracts subject to these regulations the following language: 


‘This contract is subject to the requirements of Administrative Code §6-108.1 and the regulations promulgated thereunder. No construction contract will be awarded unless and until these requirements have been complied with in their entirety…’” 


� 66 RCNY 11-04(b)(2).


� 66 RCNY 11-02. “Locally based enterprise or LBE” For companies in business less than one tax year, they must have received gross receipts equal to or less than $2 million.


� §6-108.1(a)(6)(b)(i) and 66 RCNY 11-02.  Economic development area is defined as those areas in the City designated as eligible for participation in the Community Development Block Grant of the United States Department of Housing and Urban Development.  §6-108.1(a)(4).


� §6-108.1(a)(6)(b)(ii) and 66 RCNY 11-02.  An economically disadvantaged person is defined as a person who is either a resident in a single person household who receives wages below seventy five percent of the lower-level…… make better….


� 66 RCNY 11-04(d)(2). 


� 66 RCNY 11-04(d)(3) 


� 66 RCNY 11-04(d)(6)


� 66 RCNY 11-04(d)(8)


� 66 RCNY 11-04(d)(4)


� Id. 


� 66 RCNY 11-04(f)(1)


� 66 RCNY 11-04(f)(2)-(3)


� 66 RCNY 11-04(g)(3)(i)-(ii)


� 66 RCNY 11-04(g)(4)


� Id.


� 66 RCNY 11-04(g)(2)


� 66 RCNY 11-04(i)(2)


� Mayor’s Management Report for Fiscal Year 2009, at 188. 


� Mayor’s Management Report for Fiscal Year 2011, at 198.  
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