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Title:


To amend the administrative code of the city of New York, in relation to carbon dioxide emissions from electric generating units.


Administrative Code:
Amends Title 24 by adding a new section 24-141.1.



On October 6, 2005, the Committee on Environmental Protection (“Committee”) will hold a hearing on Proposed Int. No. 148-A, which would amend the Administrative Code of the City of New York, in relation to carbon dioxide emissions from electric generating units.  The Committee held a hearing on Int. No. 30, the predecessor bill to Int. No. 148, on February 14, 2003.

I. Background
Electricity generation is the largest source of air pollution in the United States, releasing more than two-thirds of the nation’s sulfur dioxide, and approximately one-third of carbon dioxide, nitrogen oxides, and mercury emissions.  Smog, particulate matter, and toxic air pollution contribute to disease and premature death.  Many of these pollutants are emitted by older power plants that are specifically exempted from the Clean Air Act.

The burning of fossil fuels in power plants, vehicles and factories, as well as large-scale development in forests and agricultural lands, have substantially increased the amount of greenhouse gases in the atmosphere.  According to the State University of New York at Albany Campus Nature Web, “[p]ower generation and other fossil fuel emissions release about 6 billion tons of carbon per year, worldwide. . . .”
 .  Power plants emitted more than 53 million tons of carbon dioxide in the United States alone in 2003.
  

Proposed Int. No. 148-A establishes a cap on carbon dioxide emissions for electric generating units located in the City, which would encourage owners of existing electric generating facilities, as well as newcomers to the New York City electric power industry, to maximize efficiency by incorporating technological advances in energy production.  Over time, carbon dioxide emissions will decrease, as more efficient power facilities are installed and older power facilities incorporate more efficient processes for generating greater levels of electricity without increasing the use of fossil fuels.  The end result will be a cleaner, healthier environment for the City’s citizens, while meeting the City’s energy needs.

II.
Potential Impact of Global Warming

Scientists project that continued growth in greenhouse gas emissions could raise temperatures across our country by five to nine degrees over the next 100 years and threaten serious harm to our environment and to our economy.  In fact, “[f]irms including Goldman Sachs Group Inc. and JPMorgan Chase & Co. are telling U.S. clients for the first time that climate change poses financial risks.”
  To put the projected rise in temperatures into perspective, the Earth has not seen a temperature change of that magnitude since the end of the last ice age, about 15,000 years ago.  This makes clear that this projected warming could mean more flooding, more droughts, more extreme weather conditions and a serious disruption of water supplies.  The rise in temperatures could also mean rising sea levels, the loss of species and the destruction of ecosystems.  Moreover, some scientists warn that there may be many other impacts that we simply cannot predict.

The disturbing prospect of global warming, or the “greenhouse effect”, has garnered ever-increasing attention over the last decade.  The 20th century's ten warmest years all occurred in the last fifteen years of the century, with 1998 having been the warmest year on record.
  It is clear that global warming may have a considerable, negative impact on New York State and on New York City, in particular.  The United States Environmental Protection Agency (EPA) has documented that over the last century, “temperatures in Albany, New York have warmed by more than 1ºF, and precipitation throughout the state has increased by up to 20%,” and it is projected that by the year 2100 “temperatures in New York could increase about 4ºF in winter and spring, and slightly more in summer and fall (with a range of 2-8º F).”
  In the New York Metropolitan Region, the temperature has warmed nearly 2(F over the past 100 years.
  Global climate change models have projected that warming in the region will range from 1.7-3.5(F in the 2020s, 2.6-6.5(F in the 2050s and 4.4-10.2(F by the 2080s.

According to the Metropolitan East Coast Assessment of Impacts of Potential Variability and Change, organized by the United States Global Change Research Program, global warming may result in an increase in the frequency of droughts and flooding and erosion events and an increase in the loss of wetlands in the City, affecting wildlife habitat, protective barriers against coastal flooding and the filtering of pollutants.
,

Sea level rise is considered to be one of the primary reasons for the increasing loss of marshlands in Jamaica Bay, which “offers sanctuary to more than 300 species of birds and nearly 100 species of fish, as well as amphibians, reptiles and small mammals” and “perform[s] an essential role in controlling floods and in protecting a vast swath of the Brooklyn and Queens shorefront from storms and erosion.”
  The increase in sea level rise due to global warming would also “contribute to the temporary flooding or permanent inundation of many of New York City’s and the region’s coastal areas” 
 and would threaten the City’s infrastructure.
  In fact, “[m]any elements of the transportation and other essential infrastructure systems in the New York metropolitan region are located at elevations two to six feet above current sea level.”
  In addition, Lower Manhattan will also likely be vulnerable to increased flooding, which could threaten housing developments, parks, and commercial real estate, and potentially impact the Financial District, the impacts of which would be felt in New York City and around the world.
New York City is expected to face many more days at 90 degrees and above, resulting in an increase in illness and death related to heat stress, as well as an increase in summer electricity demand in an already taxed power grid.
  It is projected that, during a typical summer, heat-related deaths in New York City could more than double, from about 300 today to over 700, if the temperature warmed by 1ºF.
  

Moreover, recent studies suggest that carbon dioxide “is driving up pollen counts, especially in cities.”
 In fact, reports demonstrate that “increased levels of carbon dioxide, the most significant greenhouse gas, not only cause more weeds to grow but actually encourage each individual weed to release more pollen.”
  In addition, “researchers looking into how global warming affects plants say they are concerned warmer temperatures will lead to more growth of troublesome weeds and grasses.  Further, their findings are linked to increased levels of carbon dioxide.”
  

More troubling, especially for residents of the City of New York, which suffers from some of the highest asthma rates in the nation, is the possibility that rising asthma rates may be linked to rising carbon dioxide levels.  Reports have demonstrated an association between asthma and school absenteeism, emergency room visits, hospital admissions and premature death.  According to the American Public Health Association, “many factors are feeding the asthma epidemic, such as particles from diesel engines, cigarette smoke, mold, dust mites and cockroaches.  And now [they are] convinced that rising carbon dioxide levels belong on that roster – and need more study.”

In an effort to curb the effects of global warming on the State and City of New 

York, New York City, along with California, Connecticut, Iowa, New Jersey, New York, Rhode Island, Vermont and Wisconsin, are suing five of the nation’s largest power companies to reduce their carbon dioxide emissions.
  New York State is also involved with eight other states in a regional effort to reduce carbon dioxide emissions from power plants, known as the Regional Greenhouse Gas Initiative.
  

III. Analysis of Proposed Int. No. 148-A
Section one of Proposed Int. No. 148-A sets forth the legislative findings and intent.  

Section two of Proposed Int. No. 148-A amends Title 24 of the Administrative 

Code by adding a new section 24-141.1.

Subdivision (a) of new section 24-141.1 defines the terms “allowance” and  “electric generating unit”.  “Allowance” is defined as a unit that the New York City Department of Environmental Protection (DEP) allocates to an electric generating unit that represents the emission of one ton of carbon dioxide.   “Electric generating unit” is defined as any fossil fuel fired combustion unit or a combination of units at a single facility located within the city of New York with a single or aggregate nameplate capacity of more than twenty-five (25) megawatts which produces electricity for sale, irrespective of the permitted capacity of such facility.

Subdivision (b) of new section 24-141.1 designates the DEP as the agency to implement reductions in emissions of carbon dioxide that will be brought about by Proposed Int. No. 148-A and to promulgate rules for reducing emissions of carbon dioxide within one year after the effective date of that section, including, but not limited to, a quarterly reporting requirement.

Subdivision (c) of new section 24-141.1 provides that, no later than eighteen months after the effective date of that section, the DEP shall set an initial citywide cap for carbon dioxide emissions from electric generating units equal to the average carbon dioxide emissions from all electric generating units over the most recent three-year period for which reliable data is available.  After a stabilization period of two years, this cap will decline by 5% every two years, but will not decline in any two-year period immediately succeeding a year in which the average market price for an allowance exceeds $20.  

Subdivision (d) of new section 24-141.1 provides that the DEP shall establish a carbon dioxide emissions cap-and-trade program through which the Department shall allocate allowances to existing electric generating units that in the aggregate equal ninety percent of the number of tons of carbon dioxide in the cap.  The DEP shall hold in reserve allowances representing the remaining ten percent of the number of tons of carbon dioxide in the cap to be allocated to electric generating units that come on-line after the establishment of the cap.  The DEP shall ensure that the value of allowances is used to reduce costs to consumers and to promote investment in energy efficiency and conservation and clean energy technologies.  An electric generating unit may only exceed its allocated allowance for any calendar year to the extent it has obtained allowances from other electric generating units in accordance with the trading program established pursuant to subdivision (d).

Subdivision (e) of new section 24-141.1 provides that the emission limits for carbon dioxide required by that section shall not be construed to supersede more stringent standards, limitations and practices for electric generating units that are already applicable or which may become applicable after the effective date of the proposed law.  



Subdivision (f) of new section 24-141.1 states that operators of electric generating units that violate the requirements of that section shall be liable for a civil penalty in an amount equal to four times the market value of an emissions allowance for each ton of carbon dioxide emissions in the first year above such requirements.  An additional civil penalty equal to the value of one allowance for each ton of carbon dioxide emissions above the requirements shall be imposed for each consecutive year thereafter that the electric generating unit fails to comply. 

Subdivision (g) of new section 24-141.1 states that where an electric generating unit has been operated in violation of that section, the DEP may commence a proceeding before the Environmental Control Board for the imposition of the civil penalty provided for in subdivision (f) by issuance of a notice of violation to the operator of such unit or the Corporation Counsel may commence an action or proceeding before a court of competent jurisdiction for the imposition of the civil penalty.  The Corporation Counsel may, in addition, commence an action or proceeding before a court of competent jurisdiction for injunctive relief to prohibit such violation.

Subdivision (h) of new section 24-141.1 states that the provisions of that section shall not apply to any electric generating unit when the rates for the sale of electricity produced by such unit are subject to the jurisdiction of the New York State Public Service Commission.

Subdivision (i) of new section 24-141.1 states that the DEP shall monitor the 

program established pursuant to that section to determine whether carbon dioxide emission reductions at electric generating units are offset by increases in emissions of that pollutant associated with an increase in the amount of electricity imported into the City.  In the event that the DEP detects such an occurrence and determines that it is likely to undermine the environmental goals of the program, the Department shall take steps to help reverse this trend, which may include helping electric and gas customers in the City to reduce energy consumption.

Subdivision (j) of new section 24-141.1 states that the DEP shall submit a report to the Mayor, the Council and the Comptroller, simultaneously with the issuance by the Mayor of a proposed budget for the next fiscal year, listing each person or entity to whom any violation of that section was issued during the prior year, the details of such violation, the type of action or proceeding brought to adjudicate such violation and the outcome of such action or proceeding.

Section three of Proposed Int. No. 148-A contains a severability clause.


Section four of Proposed Int. No. 148-A states that the bill will take effect immediately upon its enactment. 

IV.
Comparison of Proposed Int. No. 148-A with Int. No. 148


Technical changes were made to the Declaration of Legislative Findings and Intent.


The terms “equivalent megawatt-hour” and “net useful thermal energy output” were deleted, since they are no longer terms that are found within the text of the legislation, while the definition of “allocation” was added.


In subdivision (c) of Proposed Int. No. 148-A, instead of limiting carbon dioxide emissions pursuant to an emission rate expressed in pounds of carbon dioxide emitted per equivalent megawatt-hour, the DEP is required to set a citywide carbon dioxide cap.

Subdivision (d) of Proposed Int. No. 148-A requires the DEP to establish a carbon dioxide cap-and-trade program through which the DEP will allocate allowances and through which operators of electric generating units may trade allowances, whereas the creation of a trading program was permitted, but not mandatory in Int. No. 148.  Proposed Int. No. 148-A further discusses the allocation of allowances and provides that the DEP shall ensure that the value of allowances is used to reduce costs to consumers and to promote investment in energy efficiency and conservation and clean energy technologies.  

Subdivision (f) of Proposed Int. No. 148-A includes a penalty for failure to comply that is equal to four times the market value of an emissions allowance for each ton of carbon dioxide emissions in the first year above the requirements set forth in the legislation and imposes an additional civil penalty equal to the value of one allowance for each ton of carbon dioxide emissions above the requirements of the bill for each consecutive year thereafter that the electric generating unit fails to comply.  Int. No. 148 includes a penalty in an amount equal to three dollars for each ton of carbon dioxide emissions in the first year above the requirements set forth in the legislation and imposes an additional civil penalty of one dollar for each ton of carbon dioxide emissions above the requirements for each consecutive year thereafter that the electric generating unit fails to comply. 

Subdivision (i) of Proposed Int. No. 148-A requires the DEP to monitor the program established pursuant to the legislation to determine whether carbon dioxide emission reductions at electric generating units are offset by increases in emissions of that pollutant associated with an increase in the amount of electricity imported into the City.  In the event that the DEP detects such an occurrence and determines that it is likely to undermine the environmental goals of the program, the Department shall take steps to help reverse this trend, which may include helping electric and gas customers in the City to reduce energy consumption.

Subdivision (j) of Int. No. 148, which contains a severability clause, is now found in section three of Proposed Int. No. 148-A.  
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