Russell Unger

Counsel to the Committee

Michele Kalafer

Legislative Policy Analyst

[image: image1.wmf]History of Hourly Compensation for Assigned Counsel

$20

$30

$40

$50

$60

$70

$80

$90

1965

1967

1969

1971

1973

1975

1977

1979

1981

1983

1985

1987

1989

1991

1993

1995

1997

1999

2001

2003

Year

Hourly Compensation in 2003 Dollars

In Court Work

Out Of Court Work


THE COUNCIL

Report of the Governmental Affairs Division

Marcel Van Ooyen, Deputy Chief of Staff & Director

COMMITTEE ON FIRE & CRIMINAL JUSTICE SERVICES
Hon. Yvette D. Clarke, Chair  

March 3, 2004

INT. NO. 175:
By Council Members Clarke, James, Monserrate and Stewart

TITLE:
To amend the New York City Charter, in relation to the creation of an institutional provider for adults in family court.

On March 3, 2004, the Committee on Fire and Criminal Justice Services, chaired by Council Member Yvette Clarke, will hold an oversight hearing on Int. No. 175 (Attachment A).  Those expected to testify include Criminal Justice Coordinator John Feinblatt and representatives from numerous defense organizations and assigned counsel.


On April 14, 2003, the Committee held a hearing on Res. No. 746-A, which called upon the Governor and New York State Legislature to meet their constitutional and statutory duty to provide counsel for indigent defendants by increasing the rates paid to assigned counsel, with no distinction between in-court and out-of-court work, index the assigned counsel rates to inflation, and eliminate the ceiling on total per case compensation, and further calling upon the Governor and Legislature to fully fund the increase in these rates.  The Council passed this resolution on April 30, 2003.

I.
History of Assigned Counsel


In  1963, in Gideon v. Wainwright, the United States Supreme Court held that the Sixth and Fourteenth Amendments require states to provide counsel for criminal defendants charged with a felony offense who cannot afford to hire counsel.
  Following the Supreme Court’s decision, the New York Court of Appeals held that all indigent criminal defendants in New York, and not just those charged with a felony, are entitled to counsel.
  

These landmark decisions led the New York State Legislature to enact County Law Article 18-B, which mandates that each county or city in the State make provision for those charged with a crime who cannot afford counsel.  Counties and cities are permitted to choose between four options for providing this service: 1) establish a public defender; 2) contract with a private legal aid society; 3) create an assigned counsel program; or 4) implement a plan combining any of the foregoing options.
  

In 1966, New York City selected the fourth option, a hybrid system.  The Legal Aid Society and seven alternative providers are now the primary provider of indigent defense in New York City.  Private 18-B attorneys (“assigned counsel”), however, represent defendants in homicides and situations where institutional providers have a conflict of interest, which is frequently the case in juvenile delinquency and child protective cases.  

Subsequent to the enactment of County Law 18-B, the legislature extended the right to counsel beyond that mandated by the courts so assigned counsel also now represent adults in Family Court proceedings such as adoption, foster care, paternity, allegations of abuse and neglect, and allegations of domestic violence.  Victims of domestic violence are also within this category of persons who have a right to representation by assigned counsel.

II.
History of Compensation for Assigned Counsel


The rate of compensation for assigned counsel who represent indigent children and adults is set by the state legislature and remained unchanged for 17 years – $40 per hour for in-court work and $25 per hour for out-of-court work – until it was increased by the legislature effective January 1, 2004.
  Total compensation for misdemeanors and Family Court matters was also limited to $800 per case and compensation for felonies was limited to $1200 per case.
  The Chief Administrative Judge for New York estimates that the hourly overhead costs of most assigned counsel is $34.75, meaning that until the rates increased, assigned counsel lost $9.75 per hour of out-of-court work and realized a profit of only $5.75 for every hour of in-court work.
  The rate of compensation mandated by New York law is not just a floor, but also a ceiling on compensation.
  As a result, even if New York City wanted to provide more compensation than is required, it would be unable to do so under state law.

The 2003 rate increase is the third increase in compensation for assigned counsel since the system was established in 1965.  In 1965, the rates were $15 per hour for in-court work and $10 per hour for out-of-court work.  Hourly compensation was increased in 1977 to $25 for in-court work and $15 for out-of-court work and in 1986 to $40 for in-court work and $25 for out-of-court work.  As the graph at Attachment B indicates, before each of the three times rates have been increased in the past, they were allowed to fall, in 2003 dollars, to $40-$48 per hour for in-court work and $25-$32 per hour for out-of-court work.


In the 2003 budget, the state increased the rates of compensation to $75 per hour, without distinction between in-court and out-of-court work, except for misdemeanor cases, which are compensated at $60 per hour.  The per-case caps were also increased to $4400 for most cases and $2400 for misdemeanors.  While the legislation established a commission to review the rates and report to the state legislature on the need for further rate adjustments, there is no automatic provision for increasing the rates, such as indexing to inflation.
III.
Effect of Low Rates of Compensation


The low rates of compensation paid to assigned counsel led to a sharp decline in the quantity and quality of assigned counsel.  Between 1989 and 1999, the number of assigned counsel for criminal cases in the First Department declined from 1030 to 400 (over 60% decrease) and the number of assigned counsel in the Second Department declined from 940 to about 300 (nearly 70% decrease).
  Unfortunately, however, this decline in the number of assigned counsel occurred even as demand for their services was increasing – total arrest case filings in New York City increased 15% between 1989 and 1999.
  Similarly, the number of active assigned counsel for Family Court matters in the First Department declined from 171 in 1995 to 110 in 2000.


The shortage of assigned counsel had caused remaining attorneys to take on unmanageably large caseloads, resulting in delays in-court proceedings.
  Cases were often adjourned multiple times due to the unavailability of assigned counsel.  In addition, the intake and arraignments parts in Family Court were so understaffed with lawyers that judges and their clerks sometimes had to roam the courthouse searching for assigned counsel.


The lack of assigned counsel has perhaps had its most troubling effects in Family Court, where many situations require immediate action by the courts.
  With no counsel available, children were sometimes jailed overnight without having been given a required hearing.  Delays in matters such as removal of a child from the home and domestic violence also occurred and are particularly disturbing.


Even when counsel were available, they were often unable to provide adequate representation.  Since assigned counsel lost money while performing out-of-court work, they did not perform all the necessary preparatory work to adequately represent their clients.  Moreover, inordinately large caseloads mean that assigned counsel simply did not have enough time to devote to each client.  According to Chief Judge Judith S. Kaye, the previous “crisis” with assigned counsel became a “catastrophe.”

IV.
Lawsuits

The catastrophe with assigned counsel led two courts to hold that the State was not meeting its constitutional duty to provide for indigent defense and to mandate an increase in the rates of compensation.

In New York County Lawyers’ Association v. New York, the New York Supreme Court ordered that assigned counsel rates in all types of cases be increased to $90 per hour, with no distinction between in-court and out-of-court work, and no ceiling on total per case compensation.
  The court held that the inadequate assigned counsel rates violate the constitutional and statutory right to legal representation of children and indigent adults in New York City Family and Criminal Courts.  On November 12, 2003, New York County Lawyers’ Association settled the case, agreeing to accept the new rates set by the state legislature.

Similarly, in Nicholson v. Williams, the United States District Court for the Eastern District of New York ordered that assigned counsel rates for mothers in Family Court proceedings be increased to $90 per hour, the minimum necessary to protect the constitutional rights of indigent mothers, with no distinction between in-court and out-of-court work, raising the compensation cap to $1500 per case.
  The district court held that as a “direct result” of their paltry rates of compensation, assigned counsel “regularly are appointed too late, fail to appear in-court for hearings, do not properly prepare for hearings, inadequately interview and advise clients, and are not available to return phone calls about court or related matters.”
  The court also held that “the present assigned counsel system is corrupting of legal ethics and a disgrace to the law,”
 and that “representation of counsel of abused mothers is largely a sham.”
  The rates remain frozen, however, pending an appeal of this decision.

V.
Current Situation
According to preliminary reports, the increase in compensation for assigned counsel has alleviated the shortage of attorneys in Family Court.
  Since August 2002, the number of assigned counsel in the Bronx and Manhattan increased by 15%, and increased by 6% in Brooklyn, Queens, and Staten Island.
  Court officials also report an increase in the number of attorneys applying to participate in the 18-B system.

VI. 
INT. NO. 175


Int. No. 175 would amend the New York City Charter to require the Criminal Justice Coordinator to contract with one or more legal institutional provider(s) to represent adults with the right to counsel in Family Court proceedings.  The local law requires the Criminal Justice Coordinator to enter into such a contract by January 1, 2005.  Int. No. 175 goes into effect immediately upon enactment into law and specifies that it does not extend the right to counsel beyond that established by state law.

ATTACHMENT A

CITY COUNCIL INT. NO. 175

Int. No. 175

 

By Council Members Clarke, James, Monserrate and Stewart

 

..Title

A Local Law to amend the New York City Charter, in relation to the creation of an institutional provider for adults in family court.

..Body

 

 

Be it enacted by the Council as follows:

Section 1. Declaration of legislative findings and intent.  The poor quality of defense services for adults in Family Court is a critical justice issue that predominantly affects minority communities.  Poor representation and court delays due to the lack of well resourced, interdisciplinary providers for parents can have severe real-world effects, including delays in matters that should receive immediate court intervention such as domestic violence, removal of a child from a home, and juveniles held in custody.  Moreover, the current system of solo practitioners has unnecessarily prolonged foster care stays for children.

New York County Law § 722 states that the governing body of a city shall choose among four options for representation of persons accused of crimes or parties before Family Court or Surrogate Court: 1) establish a public defender; 2) contract with a private legal aid society; 3) create an assigned counsel program; or 4) implement a plan combining any of the foregoing options.  In 1966, New York City selected the fourth option, a hybrid system.  The Legal Aid Society and seven alternative providers are the primary providers of indigent defense in New York City.  The Legal Aid Society does not represent adults in Family Court proceedings, including victims of domestic violence, but instead assigned or 18-B counsel provide this service.  So, the Family Court representation of adults is not a hybrid, but rather relies solely on a system of assigned counsel which cannot and was never intended to adequately handle the complicated, multidisciplinary problems which bring parents and children to Family Court.
The assigned counsel system has widely been described as in “crisis,” in part due to the low rates of compensation and the failure to increase compensation annually to reflect cost of living increases.   Until recently, compensation was so low that attorneys in New York City lost money if they performed any out-of-court preparation for cases, and netted less than six dollars per hour for in-court work.  In 2003, for the first time in 17 years, the state legislature increased the rates of compensation for assigned counsel effective January 1, 2004.  While the rate increase alleviated some of the enormous strain in the system, this increase has not yet done away with the backlog of appeals, termination trials, and other court proceedings, and it is unclear how many experienced attorneys will rejoin the practice under these rates.

Nonetheless, the structure of the assigned counsel system has been a perennial problem and will continue to be so absent additional enhancements in the current structure as well as a mechanism to annually increase compensation rates.  Although the new state legislation establishes an advisory committee on rate levels, we expect appropriate compensation to be a continuing problem.  Mere rate increases do not address the equally significant legislative mandate to create enhancements in the representation of parents beyond compensation for attorneys.  Other structural problems with assigned counsel that the City has not addressed include the poor quality and lack of accountability of some attorneys, lack of training and appellate support, no guarantee of continuity of representation for the duration of a family’s involvement in the child welfare system, the absence of social workers and other skilled professionals to work with attorneys, and a lack of office space and administrative resources.  For all of these reasons, the Appellate Division, First Department Committee on Representation of the Poor recommended the creation of an institutional provider for Family Court in its report Crisis in the Legal Representation of the Poor.
 Numerous advocates have also called for the creation of such an institutional provider. In the criminal defense context, private legal defense organizations have been more cost effective than assigned counsel.  For example, the city will save money from its recent shift of funding from assigned counsel to the Legal Aid Society.  The city increased the budget of the Legal Aid Society by $8.4 million in Fiscal Year 2003 so the organization could accept more cases that would otherwise be handled by assigned counsel.  Even using the old, lower rates of compensation for assigned counsel, the City Council Finance Division estimates the city will save as much as $10 million annually in reduced assigned counsel costs.  An institutional provider for Family Court could also lead to other savings such as a decrease in the costs of foster care, which amount to approximately $200 million annually for the City and $600 million for the State, and save money by increasing system and court efficiencies.  Other costs would be saved over time.  For example, children in foster care are at higher risk to become juvenile offenders and so preventing or reducing foster care placement will reduce costs in related systems.

The Council finds that an institutional provider for Family Court will not be subject to the problems that have plagued the assigned counsel system.  The Council further finds that such an institutional provider will improve the delivery of justice and the quality of representation in Family Court.  Accordingly, the Council declares that it is reasonable and necessary to mandate the creation of one or more institutional providers for adults in Family Court.

§ 2. Section 13 of chapter one of the New York City Charter is amended to read as follows:
§ 13. Coordinator of criminal justice. There is established in the executive office of the mayor a position of coordinator of criminal justice, to be appointed by the mayor. The coordinator shall:

(1) advise and assist the mayor in planning for increased coordination and cooperation among agencies under the jurisdiction of the mayor that are involved in criminal justice programs and activities;

(2) review the budget requests of all agencies for programs related to criminal justice and recommend to the mayor budget priorities among such programs; [and,]

(3) perform such other duties as the mayor may assign[.]; and,

(4) by January 1, 2005, contract with one or more private legal aid bureau(s) or society(ies), or with one or more corporation(s), voluntary association(s), or organization(s) authorized to practice law under subdivision five of section four hundred and ninety-five of the New York judiciary law, to provide representation for persons with the right to counsel in family court proceedings under section two hundred and sixty-two of the New York family court act.
§ 3. This law shall not extend the right to counsel to persons or proceedings beyond that established in section two hundred and sixty-two of the New York family court act.
§ 4. This law shall take effect immediately upon its enactment.
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� 372 U.S. 335 (1963).  A decade later, in Argersinger v. Hamilton, 407 U.S. 25 (1972), the Court extended Gideon to all criminal cases.


� People v. Witenski, 15 N.Y.2d 392 (1965).


� N.Y. County Law § 722 (McKinney 2003).


� N.Y. County Law § 722-b; N.Y. Judiciary Law § 35; N.Y. Family Court Act § 245(c).


� N.Y. County Law § 722-b.


� Hon. Jonathan Lippman, Chief Administrative Judge of the Courts, Assigned Counsel Compensation in New York: A Growing Crisis 8 (Jan. 2000).


� N.Y. County Law § 722-b.


� Id. at 9.


� Id. at 10.


� Report of the Appellate Division First Department, supra note 6.


� Id. 


� Id.


� Id. 


� John Caher, Dearth of Article 18-B Attorneys Creates Near 'Catastophe' Situation, N.Y. Law Journal, Nov. 7, 2001.


� 745 N.Y.S.2d 376 (Sup. Ct. N.Y. 2002).


� 203 F. Supp. 2d 153 (E.D.N.Y. 2002).


� Id. at 255.


� Id. at 227.


� Id. at 253.


� Daniel Wise, New Rates Help Boost Roster of 18-B Lawyers, N.Y.L.J. (Jan. 6, 2004).


� Id.
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				In-Court		Value in 2003		Out of Court		Value in 2003

		1965		$15		$87.52		$10		$58.35

		1966		$15		$85.09		$10		$56.73

		1967		$15		$82.54		$10		$55.03

		1968		$15		$79.22		$10		$52.82

		1969		$15		$75.12		$10		$50.08

		1970		$15		$71.06		$10		$47.37

		1971		$15		$68.07		$10		$45.38

		1972		$15		$65.96		$10		$43.97

		1973		$15		$62.09		$10		$41.40

		1974		$15		$55.92		$10		$37.28

		1975		$15		$51.25		$10		$34.16

		1976		$15		$48.45		$10		$32.30

		1977		$25		$75.83		$15		$45.50

		1978		$25		$70.48		$15		$42.29

		1979		$25		$63.29		$15		$37.98

		1980		$25		$55.76		$15		$33.46

		1981		$25		$50.55		$15		$30.33

		1982		$25		$47.62		$15		$28.57

		1983		$25		$46.13		$15		$27.68

		1984		$25		$44.23		$15		$26.54

		1985		$25		$42.70		$15		$25.62

		1986		$40		$67.08		$25		$41.93

		1987		$40		$64.72		$25		$40.45

		1988		$40		$62.15		$25		$38.84

		1989		$40		$59.29		$25		$37.06

		1990		$40		$56.25		$25		$35.16

		1991		$40		$53.98		$25		$33.74

		1992		$40		$52.40		$25		$32.75

		1993		$40		$50.88		$25		$31.80

		1994		$40		$49.61		$25		$31.01

		1995		$40		$48.24		$25		$30.15

		1996		$40		$46.86		$25		$29.29

		1997		$40		$45.81		$25		$28.64

		1998		$40		$45.10		$25		$28.19

		1999		$40		$44.13		$25		$27.58

		2000		$40		$42.69		$25		$26.68

		2001		$40		$41.51		$25		$25.95

		2002		$40		$40.87		$25		$25.54

		2003		$40		$40.00		$25		$25.00

		2004		$75		$75.00		$75		$75.00
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