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INTRODUCTION


The Committee on Contracts, chaired by Council Member Letitia James, and the Committee on Civil Service and Labor, chaired by Council Member Michael Nelson, will hold a hearing on October 15, 2009, to examine New York City Charter Section 312(a) analysis by City agencies and why such analysis did not work for the painters employed by the Department of Homeless Services (“DHS”).  Invited to testify are representatives from DHS, the Mayor’s Office of Contracts Services, the International Union of Painters and Allied Trades, Local 1969, DC 37, and other interested parties.

BACKGROUND

Outsourcing services performed by City employees to private contractors represents a controversial practice routinely practiced by all City agencies.  Proponents of outsourcing assert that contracting out results in cost savings and increased productivity for the City, and enables expertise not found within the City civil service categories to be obtained.  Critics of outsourcing claim that the practice results in weakening worker protections that the civil service system and unions can offer City employees and a reduction in proper oversight of the work performed.  Critics also state that outsourcing may not necessarily be more cost effective.
  

The City routinely contracts with private companies for services that range from client services
 to professional services, including legal and engineering services.  The Mayor’s authority to enter into contracts with private companies is well established.  For example, the New York City Charter indicates a broad range of powers to the Mayor in relation to contracting.
  Also, case law has ruled that the Mayor’s power over the award of City contracts is “almost exclusive.”
  

Though the Mayor has broad powers with respect to the award of City contracts, there are limitations concerning the process by which the contracts are let.  For example, the State’s General Municipal Law §103 requires that publically bid contracts be awarded to the lowest responsible and responsive bidder.  Furthermore, the City Charter establishes the procedures by which different types of contracts are awarded and also establishes the Procurement Policy Board, which is charged with promulgating rules concerning the City’s procurement process.
  Additionally, in an effort to protect City employees from unrestricted use of outsourcing, Charter Section 312 (a) was established.

New York City Charter Section 312(a)

The Charter imposes a procedure before the Mayor can contract out services.  Charter Section 312(a), enacted by Local Law 34 of 1994, requires that if an agency plans to enter into a contract valued at more than one hundred thousand dollars to provide a technical, consultant or personal service, the agency must follow a set procedure prior to entering into that contract.  First, prior to issuing an invitation for bids or proposals, the agency must determine whether the contract will “directly” displace a City employee.
  If the agency determines that no City employee will be displaced, it must certify to that in any solicitation for bids or proposals.
  

If the agency determines that a City employee will be displaced, prior to issuing a bid or proposal solicitation, it is required to do a cost analysis of having the service performed by City employees.
  It must submit that analysis to the Comptroller along with any supporting documentation.
  After the receipt of the bids or proposals, but before the contract is awarded, the agency must submit its determination, analysis and documentation to the City Council and the unions that represent the affected employees.
  The contracting agency then performs a comparative analysis of the costs and benefits of contracting out the service to a private company based on the vendor’s final offer and the costs and benefits of those services being performed by City employees.
  If the agency decides to award the contract to the vendor, then it must inform the Comptroller, the City Council and the union, of the reasons behind the decision as well as provide supporting documentation.
  The City Council may then hold a hearing on the matter within thirty days of receipt of the agency’s reasons.
  

Though Charter Section 312 (a) outlines the process by which an agency contracts out services, it is limited in its application.  Section 312(a)(8) defines “displacement” as “any employment action that results in a reduction in the number of funded positions, including but not limited to, those resulting from the layoff; demotion; bumping; involuntary transfer to a new class, title or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee.”  As such, the requirements of Charter Section 312 may not apply to all contracts where agencies outsource services that can be performed by City employees.
Painters Employed by the DHS

DHS is the City agency that seeks to prevent families and individuals from becoming homeless by overseeing the administration of publically and privately run homeless shelters and supportive services agencies throughout New York City.  DHS had an in-house painting unit consisting of 12 painters and two supervisors, all represented by International Union of Painters and Allied Trades, Local Union 1969 (“the union”), that would work in DHS facilities all throughout the City on painting projects as needed.  Despite having an in-house painting unit, in the fall of 2007, DHS solicited bids for on-call painting services for various facilities citywide.  DHS awarded the four year contract to a New Jersey based company named Riverdale Painting Corp. for a total of $2.24 million beginning on March 1, 2008 through February 29, 2012.

Pursuant to Section 312(a), DHS was required to determine whether or not the contract would directly displace a City employee.  According to the pre-solicitation review,
 the agency summarily determined that no DHS employee would be displaced as a result of the contract for on-call painting services.  Though Section 312(a) does not require it, no other analysis was documented demonstrating why agency contracting personnel came to that conclusion.  Since DHS determined that no employees would be displaced as a result of the contract, the agency was not required to engage in the rest of the analysis required by Section 312(a).


On or about August 6th, 2009, the union representing DHS painters and their supervisors received official notice that all the workers in the painting unit were being laid off as of September 26th, 2009.  DHS cited the “growing severity of the City’s financial situation” as the reason for the layoffs.
  DHS laid off twelve painters and two supervisors.

Issues and Concerns
Charter Section 312 (a) analysis was established in order to ensure that an agency’s decision to contract out jobs performed by City employees is based on what is in the best interests of the City and not just an attempt to needlessly remove unionized workers.  The law is also meant to allow the unionized workers a chance to compete for the work that the agency is proposing to outsource.  Despite the intentions of this requirement and the conclusion made by DHS that no worker would be displaced as a result of the painting contract, the entire DHS painting unit was eliminated.  This fact raises many troubling questions about the effectiveness of Section 312(a).

DHS was not required to engage in the cost-benefit analysis of contracting out painting services versus performing them in-house because contracting officials determined that no employee would be directly displaced as a result of the contract.  This was presumably because the contract was meant to supplement the services of its in-house painting staff, not replace it.  However, it is clear that DHS was able to eliminate the in-house painting unit because the contract with Riverdale Painting Corp. was already in place.  Such a scenario is not contemplated by the threshold inquiry and raises a question about its efficacy: should the initial inquiry be whether or not a contract directly results in the displacement of employees or rather whether or not a contract may result in the displacement of employees when the services being contracted out are performed by agency personnel?

The pre-solicitation report cited two reasons for contracting out painting services: (1) to obtain cost effective services; and (2) to obtain personnel or expertise not available in the agency.  Though it is not required, DHS did not elaborate in its pre-solicitation review about its assertion that it did not have “personnel or expertise” to provide painting service.  It is unclear why the agency contends that it did not have the expertise in-house when it had an in-house painting unit that was capable of performing the services covered by the contract.  If DHS believed that it needed more man-power to address all of its painting needs, the agency could have engaged in Section 312(a) analysis in order to give the union a chance to compete for the work, supporting the policy behind the Charter’s requirements.  However, due to the narrow scope of the initial inquiry, DHS was not required to do so.

Conclusion


The elimination of DHS’s in-house painting unit raises concerns about the effectiveness of Charter Section 312 (a).  In this case, DHS seems to have complied with all of its requirements, yet in the end all the DHS painters and their supervisors were laid off.  Though Charter Section 312 (a)’s application to DHS’s painting contract is illustrative of one problem, the Committees will review how this section is complied with by all City agencies in order to examine whether or not City workers are being adequately protected.  In particular, the Committees will examine: (i) how often agencies citywide conclude that its employees will be displaced as a result of a contract and as a result go through the cost/benefit analysis required; and (ii) how often such an analysis results in an agency deciding not to proceed with a contract and allowing its current employees to perform the services needed.
� Garrido, Henry A., District Council 37: “$9 Billion City Contract Budget, Massive Waste at a Time of Need, An Examination of New York City’s Contracting Out of Public Services With Recommendations for Savings,” February 2009.   


� “Programs contracted for by the City of New York on behalf of third-party clients, including programs to provide social services, health or medical services, housing and shelter assistance services, legal services, employment assistance services, and vocational, educational, or recreational programs.” New York City Procurement Policy Board Rules.


� Centralized evaluation of contractor integrity, performance, and capability. The mayor may evaluate the integrity, performance, and capability of entities that contract with the city, are seeking to contract with the city, or may seek to contract with the city. The mayor may designate one or more agencies to participate in such efforts. The evaluations of the mayor and any agency designated by the mayor may include conclusions regarding whether the entity should be considered a responsible contractor. The mayor and any agency designated by the mayor may make such evaluations and conclusions available to agencies and the


public through a centralized data base. NYC Charter §335.


� See Matter of Fields v. Giuliani, 2001 N.Y. Misc. LEXIS 694, 2001 NY Slip Op 40444U, *12 (Sup. Ct. NY County 2001, Figueroa, J.).


� NYC Charter §311.


� NYC Charter §312(a)


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Riverdale Painting Corp. is a non-union company.  Their bid was over $1million below the next lowest bid raising concerns about the company’s ability and intention to pay their workers a prevailing wage.  The contract file documents that DHS engaged in a prevailing wage due diligence check pursuant to Executive Order 102 which requires it to review a number of documents concerning the company’s payment of prevailing wage.  DHS reviewed a number of documents including one week of certified payroll reports from the company’s most recent job with the City and a bid breakdown showing how the bid price was determined and the profit  the company expected to earn yearly.  After reviewing the documentation and concluding that Riverdale’s bid was ten percent higher than the agency’s own estimates, DHS concluded Riverdale’s intention and ability to pay prevailing wages to its employees.  Contract registration documents, on file with Committee staff.


� Contract registration documents, on file with Committee staff.


� Letter from DHS Commissioner Robert Hess to a painter, dated August 17, 2009.  On file with Committee staff.  
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