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A Local Law to amend the administrative code of the city of New York, in licensing doorbuster sales.

I.
INTRODUCTION

On Friday, November 13, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, will conduct its first hearing on Introductory Bill Number 913 (“Intro. 913”), a Local Law to amend the administrative code of the city of New York, in relation to licensing doorbuster sales.  Those invited to testify include the Department of Consumer Affairs (“DCA”), consumer advocacy groups, union representatives, representatives from major retail stores and other interested parties. 

II.
BACKGROUND

For many Americans, the day after Thanksgiving marks the official start of the holiday season. Also known as Black Friday, it is one of the busiest shopping days of the year. In 2008, Black Friday accounted for 13 percent of all holiday shopping
 and approximately $41 billion in sales.
 Many stores capitalize on the enthusiasm generated by the beginning of the holiday season by opening stores very early on Black Friday and by offering steep discounts on select merchandise. Often times, these types of sales, known as “doorbuster” sales, generate large crowds and long lines outside stores. 

While these sorts of retail events may seem to be a clever marketing tactic, they also carry with them a high level of danger. On November 28, 2009, Jdimypai Damour, a temporary worker at a Wal-Mart in Nassau County, was trampled to death when approximately 2,000 eager shoppers stormed the store, breaking a set of doors in the process.
 The frenzy in the crowd was apparently triggered when shoppers who had waited in their cars until the store’s 5 a.m. opening attempted to bypass the long line of shoppers that had been waiting outside all night to enter the store.
 In addition to Mr. Damour’s death by asphyxiation, the Nassau County Police Department also reported five other incidents requiring medical attention and three instances of harassment.
 In the incident’s aftermath, the police department stated that though it had assigned several officers to patrol the store’s surrounding area, it was ultimately the store’s responsibility to provide security.
 Wal-Mart defended its precautionary measures, claiming that it had set up extra barricades and hired extra security personnel.
 Ultimately, Wal-Mart was able to avoid prosecution by Nassau County district attorney by creating a $400,000 compensation fund for the injured, donating $1.5 million to Nassau County-based social service programs, and agreeing to offer 50 jobs every year to local high school students over the next three years.
 
The tragic death of Mr. Damour is not the first violent episode to occur on Black Friday. In 2005, a 72 year-old woman was trampled at a BrandsMart in Sunrise, Florida,
 and in 2006, a woman in Torrance, California was injured in a stampede when 500 gift certificates were dropped in balloons from the ceiling of a Del Amo Fashion Center.
 Retail violence is not a phenomenon limited to Black Friday; even the release of a hotly anticipated product can also result in frenzied behavior, as in 2006 when the release of a Sony PlayStation 3 provoked a beating in Indiana, a shooting in Massachusetts and vehicular violence in Wisconsin.
 In 1998, a similar craze over the then-popular Furby toy led to stampedes throughout the country, including an incident in Illinois in which one woman was knocked to the ground and another bitten.

In May 2009, the Occupational Safety and Health Administration faulted Wal-Mart for failing to set up adequate crowd control measures, claiming that past Black Friday experiences should have compelled the company to take more precautionary steps.
 In November 2009, the National Retail Federation published a set of guidelines for crowd management during such events as Black Friday and other promotional events.
 These recommendations include distributing tickets and wristbands to customers waiting to purchase popular merchandise; posting store maps that detail such information as product locations and exits; and placing products throughout the store in a manner that will improve traffic and decrease crowding in any particular area.
The New York State Assembly introduced a bill in February 2009 that would require all stores planning doorbuster type sales to obtain a license at least fifteen days prior to the date of the sale.  As part of the required license application, a store would be required to create and submit a security plan and procedures for crowd control.

Recently, Wal-Mart announced revised security plans for the 2009 holiday shopping season, including keeping stores open 24 hours beginning Thanksgiving Day, assigning employees outside the store to control traffic into the store, and organizing lines at popular merchandise displays for the orderly distribution of the product.

III. Legislation 
Intro. 913 would create a new subchapter pertaining to doorbuster sales in Title 20 of the Administrative Code of the city of New York.  For the purposes of the legislation, a doorbuster sale would be a sale in which:  (i) goods are offered at a substantially discounted price for a limited time, and (ii) either held any time between Thanksgiving and January 2 or (a) promoted using language that entices customers to wait in line prior to a store’s opening, including phrases such as “Black Friday” or “doorbuster,” or (b) by beginning the sale earlier than normal business hours.  Intro. 913 would require all business to obtain licenses from the Department of Consumer Affairs (“DCA”) prior to holding a doorbuster sale.  In order to obtain a license a business would be required to submit an application to DCA at least sixty days prior to the sale date with the following information:
· The applicant’s name and address; 

· The name and address of the person responsible for the conduct of the sale; 

· The address of the location where the proposed sale would be held and the nature of the tenancy at such location; 

· The time and date on which the sale would be held; 

· A valid and accurate floorplan of the location where the sale would be held, with entrances and exits clearly marked; and

· A detailed plan for crowd control, including information about the location’s capacity, an estimate of the number of people expected to attend the sale, the number of personnel assigned to manage the store’s entrances and the total number assigned to work for the duration of the sale, and the time at which customers will be permitted to stand in line prior to the store’s opening.

Upon receiving a completed application, the commissioner would be required to issue a license for the proposed sale, unless he or she determined that the crowd control plan was not adequate to ensure public safety.  


Intro 913 would impose criminal penalties of up to two hundred and fifty dollars and fifteen days imprisonment and civil penalties of up to $25,000 for any violations of the subchapter.   DCA would be authorized to hear all violations in their own tribunal.
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A Local Law to amend the administrative code of the city of New York, in relation to licensing doorbuster sales.
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Be it enacted by the Council as follows:


Section 1.  Chapter 2 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 33, to read as follows:

Subchapter 33

Doorbuster Sales 

§20-539 Definitions.

§20-540 License required.

§20-541 Application. 

§20-542 Issuance of license.

§20-543 Rules. 

§20-544 Violations.

§20-545 Hearing authority.
§20-539  Definitions.  For purposes of this subchapter, the following definitions shall apply:

a.“Doorbuster sale” means a sale or an offer to sell to the public goods, wares, and merchandise of any kind at a substantially discounted price for a limited time where at least one of the following factors occurs: 

1.  the sale features certain items at a further reduced price for a limited time on the day of the sale; 

2.  the sale features a limited quantity of certain items at a further reduced price; and

3. the sale is held at any time between Thanksgiving and January second; and either 

(i) language is used to promote the sale that entices the public to wait in line prior to the store’s opening, including but not limited to “Black Friday,” “doorbuster,” and “first come first served” or (ii) the sale is advertised to start earlier than the retailer’s normal business hours. 

Doorbuster sales shall not include “going out of business sales” as defined by section 20-308 of this code. 

§20-540 License required. It shall be unlawful for any person to publish notice pertaining to or conduct a doorbuster sale without first obtaining a license issued pursuant to this subchapter.  

§20-541  Application. a.  Each retailer applying for a license pursuant to this subchapter shall file an application in such form and detail as the commissioner may prescribe and shall pay the fee required by this subchapter.

b.  All applications for licenses pursuant to this subchapter shall be filed at least sixty days prior to the date on which such sale is to commence.

c.  The fee for filing such application shall be one hundred dollars.  

d.  In addition to any  other information required, the commissioner shall require the following information: 

1.  The  name  and  address of the applicant, whether the applicant is the true owner of the goods, wares  or  merchandise  to  be sold,  and if the applicant be a partnership, the names and addresses of all partners, or if the applicant be a corporation or  association,  the date  and  place  of  incorporation  or organization, the address of the principal office within the state, the names and addresses  of  all  the officers  of  the  applicant  and  whether a controlling  interest in the corporation or association was transferred within six  months  prior  to the date of the filing of the application.

2. The  name  and  address  of  the person or persons who will be in charge and responsible for the conduct of such sale.

3.  The exact address of the place at which the proposed sale is to be conducted and the length of time  the  applicant  has  been  engaged  in business at such location.

4. The date and time on which it is proposed to begin the sale and the duration of the sale.

5.  The nature of the occupancy where such sale is to be held, whether by lease  or  otherwise,  and the effective date of termination of such occupancy.

6.  A statement of the descriptive name of the sale.

7.  A valid and accurate floorplan of the location at which the proposed sale is to be conducted, with the doors to be used as entrances to and exits from the proposed sale clearly marked.  

8. A detailed plan for crowd control, designed to ensure orderly and safe entrance into the store, including the following information:

i. the capacity of the location of the proposed sale; 

ii.  an estimate of the number of people anticipated to attend the sale; 

iii. the number of personnel assigned to manage the entrance(s) to the store;

iv. the time at which customers will be permitted to stand in line prior to the opening of the store;  

v.  the total number of personnel assigned to work for the duration of the proposed sale; and

vi. any additional information as the commissioner may require.

§20-542 Issuance of license. Upon the filing of such application, the commissioner shall issue such license for the date of the proposed doorbuster sale, unless he or she finds that the crowd control plan is not adequate to ensure the public’s safety for the duration of the sale.  

§20-543 Rules.  The commissioner may make and promulgate such rules and regulations as he or she may deem necessary for the proper implementation and enforcement of this subchapter.

§20-544 Violations. a.  Any person who violates the provisions of this section shall be guilty of a violation punishable by not less than two-hundred fifty dollars or a term of imprisonment of not more than fifteen days, or both such fine and imprisonment.

b. Any person violating this section shall be subject to a civil penalty of not less than twenty-five thousand dollars.  A proceeding to recover any civil penalty pursuant to this section shall be commenced by the service of a notice of hearing that shall be returnable to the administrative tribunal of the department.  

§20-545 Hearing authority. a.  Notwithstanding any other provision of law, the department shall be authorized upon due notice and hearing, to impose civil penalties for the violation of any provision of this subchapter and any rules promulgated thereunder. The department shall have the power to render decisions and orders and to impose civil penalties not to exceed the amounts specified in section 20-544 of this subchapter for each such violation. All proceedings authorized pursuant to this section shall be conducted in accordance with rules promulgated by the commissioner. The penalties provided for in section 20-544 of this subchapter shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

b. All such proceedings shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department. The commissioner shall prescribe the form and wording of notices of violation. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein.
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