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TITLE:
Resolution calling on the United States Congress to pass language in the 2011 Defense Authorization Act that would repeal “Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue” and to allow lesbian, gay, bisexual and transgendered persons to serve openly in the military.
I.
INTRODUCTION


On June 8, 2010, the Committee on Civil Rights, chaired by Council Member Deborah Rose, and the Committee on Veterans, chaired by Council Member Mathieu Eugene, will hold a joint hearing on Proposed Resolution 169-A, which calls upon the United States Congress to pass language in the 2011 Defense Authorization Act that would repeal “Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue” and to allow lesbian, gay, bisexual and transgendered persons to serve openly in the military.  
II.
BACKGROUND


During his ultimately successful presidential campaign in 1992, President Bill Clinton promised to allow gays and lesbians to serve openly in the U. S. military.
 Faced with intense opposition within the Department of Defense (“DOD”), the Congress, and his own Joint Chiefs of Staff Chairman, President Clinton ultimately settled on a compromise in the form of the 1994 National Defense Authorization Act, also known as “Don’t Ask, Don’t Tell.”
 It declared that the “presence in the armed forces of persons who demonstrate a propensity or intent to engage in homosexual acts would create an unacceptable risk to the high standards of morale, good order and discipline, and unit cohesion that are the essence of military capability.”
 Morphing from just a standing policy of the armed forces into a Federal statute, “Don’t Ask, Don’t Tell” permitted gays and lesbians to serve in the military as long as they did not disclose their sexual orientation and did not engage in homosexual conduct.
 The law also precluded military officials from inquiring as to the sexual orientation of a service member without credible information indicating homosexual tendencies, and prohibited harassment based on sexual orientation, whether real or perceived.


Despite the military’s pledge to discontinue recruitment questions pertaining to sexual orientation and to end investigations of lesbian, gay and bisexual service members, the investigations endured.
 Flawed execution of the statute resulted in a large number of illegal investigations and discharges.
 In 1994, for example, the Navy instructed healthcare professionals to turn in patients who disclosed their sexual orientation,
 while that same year, former Air Force Judge Advocate General Richard A. Peterson instructed “investigators to question parents, siblings, school counselors, roommates and close friends of suspected gay service members.”
 Also in 1994, twenty-one service members stationed in Okinawa were illegally questioned about their sexual orientation and the sexual orientation of other service members, while the following year, over sixty women aboard the USS Simon Lake stationed in Sardinia were questioned about their sexual orientation.
 According to the United States Government Accountability Office (“GAO”), 615 service members were discharged in the first year of the enactment of “Don’t Ask, Don’t Tell.”
 At its peak in 2001, the number reached 1,217 discharges before steadily decreasing as the United States prepared for war in Afghanistan and Iraq.
 To date, approximately 13,500 service members have been discharged since 1994 due to their sexual orientation.
 The continued existence of this discriminatory law has also been blamed for compelling an average of 4,000 soldiers to voluntarily leave the armed forces each year.
 
The prohibition of harassment appears to have been inadequately enforced, as was evidenced by the in 1999 murder of Private First Class Barry Winchell, who was beaten to death in his sleep after months of harassment by his peers for his perceived sexual orientation. This harassment was reported to his superiors but was not addressed.
 An internal investigation of anti-gay harassment in 2000 prompted the Pentagon to add “Don’t Harass” to the title of “Don’t Ask, Don’t Tell, Don’t Pursue,” so as to reinforce its zero-tolerance policy against harassment of any kind, including harassment based on sexual orientation, whether actual or perceived.

III.
THE COST OF “DON’T ASK, DON’T TELL”


In 2003, the GAO was called upon to estimate the fiscal implications of the administration of “Don’t Ask, Don’t Tell” up to that point, and to determine “the extent to which the policy has resulted in the separation of service members with critical occupations and important foreign language skills.”
 It released a report in 2005 entitled, “Financial Costs and Loss of Critical Skills Due to DOD’s Homosexual Conduct Policy Cannot Be Completely Estimated.” In the report, the GAO acknowledged the limitations resulting from its inability to collect cost data on “inquiries and investigations, counseling and pastoral care, separation functions and discharge reviews.”
 It also recognized the shortcomings resulting from its failure to review, for privacy reasons, personnel records and training histories.
 Nevertheless, based on recruitment costs associated with replacing personnel discharged due to homosexual conduct and the estimated training costs for the Army, Navy and Air Force, the GAO estimated the cost of “Don’t Ask, Don’t Tell” to be approximately $190 million.
 It also acknowledged that from fiscal year 1994 through fiscal year 2003, about 8 percent of service members discharged for homosexual conduct held such critical occupations as “voice interpreter,” “data processing technician,” or “interpreter/translator.”
 Three percent of those discharged had skills in such foreign languages as Arabic, Farsi and Korean.


In 2006, a year after the publication of the GAO report, a report issued by the University of California, Santa Barbara suggested that the GAO had underestimated the costs of discharge of gay service members by its failure to include the value of the service member’s pre-discharge service, the omission of various costs such as the training of officers and the use of unrealistic estimates.
 The report, known as the Blue Ribbon Commission Report, found the cost of the implementation of “Don’t Ask, Don’t Tell
 to be closer to $363.7 million, assigning a cost of $79.3 million to recruiting soldiers to replace those fired for homosexuality, $252.4 million to train those replacements, $17.7 million to training officers replacing those fired for homosexuality, and $14.3 to separation travel.
 
In 2010, the Williams Institute, a think-tank at the University of California, Los Angeles School of Law, released an updated estimate on the cost of “Don’t Ask, Don’t Tell.”
 Taking into account that an additional 3,279 discharges took place between 2003 and 2008, it concluded this policy had cost the United States government approximately $555.2 million between 1994 and 2008.

IV.
“DON’T ASK, DON’T TELL” AND VETERANS


Most service members who separate as a result of the “Don’t Ask, Don’t Tell” policy receive ‘administrative’ discharges, typically entitling them to full access to the services available to veterans, such as healthcare and education benefits.
  According to former Secretary of Defense William Cohen, 82% of these service members made “purely voluntary” statements about their sexuality, leading to their separation.
  However, if a service member is caught in the act or solicitation of homosexual activity, or if they legally contest an allegation to this effect or are court-martialed, they may be ‘punitively’ separated by way of a “dishonorable” or “bad conduct” discharge.
  Under these types of discharges, veterans may be limited or barred entirely from receiving retirement income, healthcare through the Veterans Administration (VA), unemployment insurance, or being hired for certain types of occupations.
  Service members may be administratively or punitively discharged for fraternization, regardless of their sexual orientation, if evidence of an improper sexual relationship between two service members based on ranks or duties in a unit is produced.
  Yet, specifically, gay service members may also be separated for engaging in homosexual activity with civilians on or off-duty, by accusations as such, and for the self-declaration of being gay.
  
IV.
GAY INCLUSIVE MILITARIES


As previously stated, unit cohesion is a common justification for the enforcement of the “Don’t Ask, Don’t Tell” policy. An enduring irony of this rationale is, perhaps, the fact that American soldiers continue to fight alongside openly gay soldiers from some of the 24 nations that allow gays and lesbians serve openly in their armed forces, 12 of whom are taking part in Operation Enduring Freedom and nine in Operation Iraqi Freedom.
 Four countries in particular – Britain, Australia, Canada and Israel – have lifted their bans on openly gay service members and have not demonstrated any evidence of “undermined military performance, readiness, cohesion…difficulties in recruiting or retention, or [an increase in] the rate of HIV infection among the troops.”
 Many civilian academic experts on unit cohesion have concluded that precluding gays, lesbians and bisexuals from serving openly in the United States military not only has no positive impact on military readiness, it also has a negative affect on the public perception of the military.

V.
CHANGING ATTITUDES


More than a decade after the enactment of “Don’t Ask, Don’t Tell,” attitudes concerning the inclusion of openly gay, lesbian and bisexual soldiers in the military have begun to shift. 
A CNN/Opinion Research Corporation poll taken in May 2010 revealed that 78 % of Americans support the inclusion of openly gay, lesbian or bisexual service members in the United States military.
 Among service members themselves, the population that would be most impacted by a repeal of the law, a Zogby Poll conducted in December 2006 found that 73% of military personnel are comfortable with lesbians and gays, and that 23% of service members knew that someone in their unit was gay.

On January 2, 2007, Retired Army General John Shalikashvili, a former supporter of “Don’t Ask, Don’t Tell,” and the Chairman of the Joint Chiefs of Staff during its enactment, wrote an editorial arguing that the issue should be revisited and the ban should be removed.
 He continues to be a vocal proponent of ending “Don’t Ask, Don’t Tell,” penning a column in the Washington Post in May 2010 which called for a swift repeal of the law. Earlier this year, in February 2010, one of General Shalikashvili’s predecessors, Retired General Colin Powell, who previously served as Chairman of the Joint Chiefs of Staff and as Secretary of State, joined the growing chorus of “Don’t Ask, Don’t Tell” opponents, expressing support for a repeal of the law.

VI.
CHANGING PRACTICES

In his 2010 State of the Union address in January, President Barack H. Obama restated his campaign promise to repeal “Don’t Ask, Don’t Tell.”
 The following month, Secretary of Defense Robert Gates and Chairman of the Joint Chiefs of Staff, Admiral Mike Mullen, appeared before the Senate Armed Services Subcommittee to call for a repeal of the law and to express their personal beliefs that gay men and women should be allowed to serve openly in the military.
 Though the discriminatory policy of “Don’t Ask, Don’t Tell” continues to remain on the books, there has been a significant decrease in the number discharges of gay, lesbian and bisexual soldiers since the United States entered Afghanistan in 2001.
 In 2009, for example, there were 428 discharges under Don’t Ask, Don’t Tell – a tragically high number but just over a third of the number of discharges in 2001.
 Some parties, such as the Servicemembers Legal Defense Network (“SLDN”) have interpreted this decrease as an indication that sexual orientation is playing a less significant role in the recruitment of soldiers as the need for military personnel increases.
 The decrease in discharges due to sexual orientation during war has historical precedent; as such, discharges have decreased during other major historical military mobilizations, including the Persian Gulf War, Vietnam, Korea and World War II.

Subsequent to his appearance before the Senate Armed Services Committee in February 2010, Secretary Gates announced a “fairer and more appropriate” enforcement of “Don’t Ask, Don’t Tell.”
 Under these changes, a soldier’s expulsion from the military would require an officer of higher rank than was previously required; statements about a soldier’s sexual orientation would be given under oath to filter out information resulting from gossip and unsubstantiated rumors; and confidential information given to lawyers, clergy, psychotherapists and medical professionals could not be used to support discharges.
 
VII.
LEGISLATIVE REPEAL OF DON’T ASK, DON’T TELL

On May 28, 2010, the House of Representatives passed the National Defense Authorization Act for Fiscal Year 2011 (H.R.5136), a bill authorizing more than $567 billion in Pentagon programs and spending, and included an amendment repealing “Don’t Ask, Don’t Tell.”
  Under the amendment, “Don’t Ask, Don’t Tell” would be repealed if the Pentagon’s Comprehensive Review Working Group completes a report, by December 1, 2010, on the ramifications of allowing openly gay members of the armed forces to serve openly and concludes that the repeal of “Don’t Ask, Don’t Tell” will not be disruptive.
  This report will include surveys of service members and their families in order to review homosexuality in the military.
  President Obama, the Secretary of Defense and the Chairman of the Joint Chiefs must review the report and certify that the repeal of “Don’t Ask, Don’t Tell” is consistent with military readiness and effectiveness and that the DOD is prepared to implement its repeal.
  The repeal would not take effect until 60 days after completion of the certification.
  As such, the repeal may not be implemented until late 2011.
  

On May 28, 2010, the Senate Armed Services Committee approved a similar amendment to the one passed by the House of Representatives. The Senate amendment included a conditional repeal of the military’s “Don’t Ask, Don’t Tell” policy attached to the National Defense Authorization Act for Fiscal Year 2011.
  This bill is expected to go before the full Senate during the summer of 2010.

Although opponents of “Don’t Ask, Don’t Tell” are pleased with the votes by the House of Representatives and the Senate Armed Services Committee to repeal the measure, several concerns remain.  To begin with, until 60 days after completion of the certification, the repeal measure will not preclude the military from continuing to discharge gay service members. 
  On the contrary, while the repeal process remains in limbo, gay soldiers will be forced to remain closeted.
 
VIII. 
SUMMARY OF PROPOSED RESOLUTION 169-A


Proposed Res. 169-A calls on the United States Congress to pass language in the 2011 Defense Authorization Act that would repeal “Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue” and to allow lesbian, gay, bisexual and transgendered persons to serve openly in the military. It highlights the inherent inequities in the policy as well as the costs, both financially and with respect to talent, of its implementation. Proposed Res. 169-A also draws attention to the changing attitudes towards gays in the military at all levels, including the public, currently enlisted service members, and retired senior military officials. It concludes by expressing support for the inclusion of repeal language in the 2011 Defense Authorization Act, and by recognizing the invaluable contributions LGBT service members have made to our country’s safety since its naissance.

Proposed Res. No. 169-A

..Title

Resolution calling on the United States Congress to pass language in the 2011 Defense Authorization Act that would repeal “Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue” and to allow lesbian, gay, bisexual and transgendered persons to serve openly in the military.

..Body

By Council Members Van Bramer, Brewer, Chin, Dromm, Ferreras, Koppell, Koslowitz, Lander, Rodriguez, Rose, the Speaker (Council Member Quinn) and Nelson

Whereas, In 1993, Congress passed and the President signed legislation, 10 U.S.C. § 654 (1993), that contained a policy subsequently known as the Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue (“Don’t Ask, Don’t Tell”) policy; and

Whereas, The initial intent of the “Don’t Ask, Don’t Tell” policy was to end anti-gay discrimination in the Armed Forces; and

Whereas, According to the Servicemembers Legal Defense Network (SLDN), under the formal “Don’t Ask, Don’t Tell” framework, commanders are not supposed to solicit and servicemembers are not required to disclose information regarding sexual orientation; and

Whereas, The SLDN states that under the “Don’t Ask, Don’t Tell” policy, a servicemember may be discharged from service if such member has said that he or she is homosexual or bisexual or has made some other statement that indicates a propensity or intent to engage in homosexual acts; and

Whereas, Despite the stated “Don’t Ask, Don’t Tell” policy, servicemembers are still asked whether or not they are gay and are not provided with legal protection when this question is addressed to them; and

Whereas, A 2010 report by the Michael D. Palm Center, a research institute at the University of California, Santa Barbara, concluded that the “Don’t Ask, Don’t Tell” caused lowered morale, weaker unit cohesion, forced dishonesty, the loss of talented personnel, compromised privacy and damage to the military’s reputation; and

Whereas, In a 2010 research brief, the William Institute, a think-tank that focuses on sexual orientation law and public policy, estimated that the Don’t Ask, Don’t Tell policy cost up to $555.2 million between 1993 to 2008; and

Whereas, The SLDN estimates that 13,500 gay servicemembers have been discharged since Congress adopted the “Don’t Ask, Don’t Tell” policy, including 800 mission-critical troops and at least 59 Arabic and nine Farsi linguists since 2005; and

Whereas, A repeal of “Don’t Ask, Don’t Tell” is supported by several retired generals and admirals, including Major General Vance Coleman, Lieutenant General Claudia Kennedy, Brigadier General Evelyn Foote, Brigadier General Keith H. Kerr, Brigadier General Virgil A. Richard, Major General Charles Starr, Jr., and General John Shalikashvili, who served as Chairman of the Joint Chiefs of Staff during the implementation of the policy; and

Whereas, Ex-Judge Advocate General Admiral John Huston (Retired) stated that the “Don’t Ask, Don’t Tell” policy detracts greatly from the esteem in which our military is held by other nations; and

Whereas, Twenty-four nations allow gay soldiers to serve openly in the military, twenty-two of whom are currently serving alongside American troops in Afghanistan and Iraq; and

Whereas, Neither the Central Intelligence Agency, the Federal Bureau of Investigations, the State Department, nor the civilian component of the Defense Department discriminate on the basis of sexual orientation; and

Whereas, A 2010 CNN/Opinion Outreach Corporation poll found that 78 percent of Americans support allowing openly gay soldiers to serve in the military; and

Whereas, Adding language to repeal “Don’t Ask, Don’t Tell” to the 2011 Defense Authorization Act would enhance the readiness of the armed forces by replacing an outdated law with a policy of nondiscrimination on the basis of sexual orientation; and

Whereas, President Barack Obama, who also serves as Commander-in-Chief of the Armed Forces, has repeatedly pledged his commitment to repealing this discriminatory policy; and

Whereas, The Council of the City of New York recognizes that lesbian, gay, bisexual and transgendered persons have served and are still serving in the U.S. armed forces with honor and distinction, from the Revolutionary War to the current wars in Afghanistan and Iraq; now, therefore, be it 


Resolved, That the Council of the City of New York calls on the United States Congress to pass language in the 2011 Defense Authorization Act that would rescind “Don’t Ask, Don’t Tell, Don’t Harass, Don’t Pursue” and to allow lesbian, gay, bisexual and transgendered persons to serve openly in the military.
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