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I. Introduction
On September 26, 2018, the Committee on Standards and Ethics, chaired by Council Member Steven Matteo, will hold a second hearing and vote on Proposed Int. No. 735-A, in relation to the advisory opinions of the conflicts of interest board, and to repeal paragraph 4 of subdivision c of section 2603 in relation thereto. It was previously heard on May 2, 2018.
II. Background
The Conflicts of Interest Board (COIB), in its current form, was established by the 1986-1988 Charter Revision Commission, by restructuring and renaming the then-extant Board of Ethics. That Charter revision also modified the Charter’s ethics provisions, to increase clarity and address ethics concerns such as post-employment activities.
 The Commission’s goals for the board’s restructuring were “to provide clearer rules on prohibited interests and conduct, to ensure that public servants know the rules, and to establish an independent and effective enforcement mechanism.”
 
The Board of Ethics was empowered to issue advisory opinions, but it did not have the power to issues rules.
 According to notes from a private meeting of the Charter Revision Commission, the then-Commissioner of Investigation testified that “the current practices of the Board of Ethics give no coherent or sensible guidance on a statutes [sic] which is hopelessly ambiguous” and proposed instead an emphasis on “a series of bright-line rules which make very, very clear what the prohibitions are.”
 To be clear, this testimony was a criticism of both the underlying statute and the clarifying practices of the Board of Ethics.
 Later, when the Board of Ethics was restructured and the underlying law was clarified, the advisory opinion power was retained, but a power to promulgate rules was also added “particularly to interpret and implement the conflict of interest standards.”
 These powers remain in effect, and, in pertinent part, are as follows:

COIB Rules power: “The board shall promulgate rules as are necessary to implement and interpret the provisions of this chapter, consistent with the goal of providing clear guidance regarding prohibited conduct.”
 [Emphasis added]

COIB Advisory Opinion power: “The board shall render advisory opinions with respect to all matters covered by this chapter. An advisory opinion shall be rendered on the request of a public servant or a supervisory official of a public servant and shall apply only to such public servant. The request shall be in such form as the board may require and shall be signed by the person making the request. The opinion of the board shall be based on such facts as are presented in the request or subsequently submitted in a written, signed document.”
 [Emphasis added]

As part of this adjustment in powers, a requirement was added to the Charter that “the board shall initiate a rulemaking to adopt, as interpretive of the provisions of this chapter, any advisory opinions of the board of ethics constituted pursuant to [the conflicts of interest law] heretofore in effect, which the board determines to be consistent with and to have interpretive value in construing the provisions of this chapter.”
 The requirement was later amended by local law to extend its deadline from 1989 to 1990 but was otherwise left intact.


So, while advisory opinions may have been the sole interpretive authority under the Board of Ethics, a reading of the the 1988 Commission’s reports and Charter language indicate that the newly restructured COIB would instead rely upon rules for interpretive authority, and advisory opinions would be limited to more fact-specific situations, in direct response to questions by public servants. 
It should be noted that the promulgation of rules follows the City Administrative Procedure Act (CAPA) and as such requires the public posting of a draft rule, the acceptance of comments thereon, and a public hearing, before a final rule can go into effect. In comparison, an advisory opinion is simply issued and ‘in effect’ without warning, public notice, public comments, hearing or discussion, and any mistakes therein are similarly ‘in effect’ unless amended. As such, a rule would seem to be, as established in the Charter, a preferable method for interpretations of the law meant to impact a large number of persons. Additionally, were an AO to be superseded, amended, or refined by a future AO, it may not be readily apparent to a person searching through them, but a rule by its nature would not have this same problem for a person reading it (since the earlier rule would have been literally replaced or amended). 

For almost the first two decades of COIB’s existence, both of these powers were exercised with some regularity. Between 1990 and 2007 there were approximately 41 rule changes promulgated by COIB. Yet, in the decade since there have been only 5 rule changes promulgated, at least 4 of which COIB was directly required to promulgate by law (LL 181 of 2016 and Charter §2603(a)).
 Despite rules being defined in the Charter as the tool to use to “interpret” the conflicts of interest law, COIB has seemingly ceased initiating rule promulgations, except when directly required to by a local law.

Meanwhile, COIB has continued to issue advisory opinions with some regularity. For comparison, there have been 35 advisory opinions issued since 2007 alone (and about 250 issued overall since 1990).
 


The disparity in raw totals for rules and advisory opinions might not in and of itself be significant, except that a review of the advisory opinions issued since 2007 indicates that many of them either might not have been a proper subject of an advisory opinion or were interpretive to the point of suggesting that a rule should have been the power required to be used to implement it under the Charter. For example:

· AO 2013-1 (Gifts Between City Employees) – It is not clear that there was ever any specific request behind this AO, as is required by the Charter. Instead COIB wrote in it that they had received a number of requests for advice over the years on the general topic and so they were issuing the AO “to summarize the Board’s responses.” Yet, the Charter explicitly states that an AO should be rendered “on the request of a public servant” and that it should “apply only to such public servant.” It would seem that an AO, therefore, could never be a proper forum for a summary of past responses meant to apply generally to all public servants. This AO is doubly concerning because it was also issued “to set forth the standards by which such gifts between City employees will be evaluated,” and it would seem that the establishing of such a standard, and the deeper defining of superior-subordinate relationships that was done within this AO
 are very directly interpreting the conflicts of interest law, and should have been handled with rules.
· AO 2012-2 (Waiver of Post-Employment Restrictions) – In this AO too, no specific question seems to have been asked by a public servant, and the AO was issued “to provide guidance to public servants about what will and will not satisfy the exigent circumstances test” (a test which itself was seemingly laid out in AO 2008-4). Here too, it is not clear that an AO can be used to issue general ‘guidance’ and certainly the establishing and refining of a ‘test’ by which the conflicts of interest law is being interpreted and implemented should be codified into the rules.

· AO 2017-1 (Social Media) – This AO interpreted the conflicts of interest law’s applicability to a field of activity (social media) in a way that it had not been applied before, and did not entirely match common practice. As such, it may be argued that a rule would be a more proper format, particularly if COIB wished its interpretation to officially apply to all elected officials. In addition to these concerns, however, there was also some arguably misleading language used in this AO. When referring to earlier AO’s, it used the word “held” in more than one place, in phrases such as “The Board has thus held.” While this is common language in court decisions where precedent and stare decisis play a role, it would seem to be misleading and inaccurate when referring to an earlier AO that, by definition, only applied to the public servant on whose request it was rendered and thus could not have precedential value.

There are other similar examples, and certainly some of the AO’s issued since 2007 – such as AO’s on legal defense funds and political activities - were of such sweeping natures, or in some instances so contrary to the prior advice of the COIB, that the rules process would seem to have been the appropriate forum for their implementation. 
III. Legislative Analysis
Proposed Int. No. 735-A
Proposed Int. No. 735-A would first require each advisory opinion issued by the Conflicts of Interest Board (COIB) to include a statement that such advisory opinion applies only to the requesting public servant or public servants. Any citations to previously issued advisory opinions would be required to be accompanied by a statement that such previously issued advisory opinions likewise applied only to the public servant or servants on whose request it was issued.

Second, the bill would require COIB to determine by May 1st of every year whether any advisory opinions issued in the prior calendar year had interpretive value in construing the provisions of the conflicts of interest law and either a) established a test, standard or criterion, or b) is anticipated to be the subject of future advisory opinions from multiple persons. Since, under the Charter, rulemaking is the proper power for COIB to exercise if it wants to implement or interpret the provisions of the law generally, and not just to a requesting party, the bill requires COIB to initiate rulemaking to adopt any such opinion, or part of an opinion, that meets that criteria. The determinations would also be made public in COIB’s annual report.
Finally, the bill requires COIB to review all of the advisory opinions issued by the Board since 1990 but before the enactment date of the bill, by May 1, 2020. The review is to follow the same criteria as above, to determine if such advisory opinions have interpretive value in construing the provisions of the conflicts of interest law and if they either a) established a test, standard or criterion, or b) are anticipated to be the subject of future advisory opinion requests from multiple persons. For any advisory opinion, in whole or in part, so determined, COIB would be required to initiate a rulemaking. However, the bill also states that this review of advisory opinions should not be construed as prohibiting the adoption of any rule after May 1, 2020, the subject of which was addressed in an advisory opinion so reviewed.
The law would take effect immediately upon enactment.
Proposed Int. No. 735-A

By Council Member Matteo

..Title

A LOCAL LAW

To amend the New York city charter, in relation to the advisory opinions of the conflicts of interest board, and to repeal paragraph 4 of subdivision c of section 2603 in relation thereto

..Body

Be it enacted by the Council as follows:


Section 1. Paragraph 4 of subdivision c of section 2603 of the New York city charter is REPEALED and a new paragraph 4 is added to read as follows:

4. All advisory opinions of the board shall include a statement that the opinion applies only to the requesting public servant or public servants, and any citation to a previously issued advisory opinion shall be accompanied by a statement that such previously issued advisory opinion applies only to the public servant or public servants on whose request it was originally rendered. Not later than the first day of May annually, the board shall determine whether any advisory opinion issued in the prior calendar year has interpretive value in construing the provisions of this chapter and either (a) establishes a test, standard or criterion; or (b) the board anticipates will be the subject of future advisory opinion requests from multiple persons. The board shall make that determination public in its annual report that is required pursuant to subdivision i of section 2603 of this chapter, The board shall initiate a rulemaking to adopt any such opinion, or part of an opinion, so determined.

§ 2. Not later than May 1, 2020, the conflicts of interest board shall initiate a rulemaking to adopt, as interpretive of the provisions of this chapter, any advisory opinion of the board issued after the year 1990 and before the enactment date of this local law which the board determines to be consistent with and to have interpretive value in construing the provisions of this chapter and which either (a) establishes a test, standard or criterion; or (b) is anticipated by the board to be the subject of future advisory opinion requests from multiple persons. This section shall not be construed as prohibiting the adoption of any rule after May 1, 2020, the subject of which was addressed in an advisory opinion considered pursuant to this section.
§ 3. This local law takes effect immediately.
BJR
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� Summary of Final Proposals, 1986-1988 Charter Commission, on file with committee staff


� Final Report of the 1986-1988 Charter Commission, p. 26-27, on file with committee staff


� NYC Charter, circa April 1981, §2602(a): “The board of ethics shall render advisory opinions with respect to questions of ethical conduct, conflicts of interests and other matters arising under [other sections of the chapter]. Such advisory opinions shall be rendered on the written request of the officer or employee, former officer or employee and in the board’s discretion may be rendered on its own initiative or on the basis of an investigation.”, document on file with committee staff


� Linda Gibbs, Summary of the Private Hearing on Ethics, New York City Charter Revision Commission, Sept. 29, 1987, available at: https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1026&context=trager


� At that same session, the then-Chair of the Board of Ethics answered a question on the utility of advisory opinions by saying “They clearly became a defense in any criminal action against the official.”


� Final Report of the 1986-1988 Charter Commission, p. 29, on file with committee staff


� NYC Charter §2603(a)(1)


� NYC Charter §2603(c)(1)


� NYC Charter §2603(c)(4)


� LL 95 of 1989


� See: https://www1.nyc.gov/assets/coib/downloads/pdf3/rules-amendments/ruleamendmentsbyrule.pdf


� See: https://www1.nyc.gov/site/coib/the-law/all-advisory-opinions.page


� The AO stated that the relationship extends beyond direct reports, and includes persons on differing levels of hierarchy even if one does not report to the other.
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