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          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2                 CHAIRPERSON JACKSON: Good afternoon,

          3  and welcome to this joint meeting of the City

          4  Council's Committee on Contracts and its Committee

          5  on Economic Development. My name is Robert Jackson,

          6  I chair the Contracts Committee, and I am joined

          7  today soon by my colleague Council Member James

          8  Sanders, Jr., who will be sitting to my left. He is

          9  the Chair of the Economic Development Committee.

         10                 Today the Contracts Committee will

         11  consider proposed Intro. No. 727-A, a bill that

         12  would amend both the Charter and the Administrative

         13  Code to establish a Citywide program that would

         14  enhance opportunities for minority and women-owned

         15  businesses enterprises, commonly called MWBEs, in

         16  City contracting.

         17                 In January 2005, the Council released

         18  the result of a study it commissioned regarding the

         19  participation of minority and women-owned business

         20  enterprises in City contracting known as a Disparity

         21  Study.

         22                 The study was conducted by Mason

         23  Tillman and Associates, a firm with a wealth of

         24  knowledge and experience in conducting such studies.

         25                 To no one's surprise, the results
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          2  indicated that MWBEs generally were not relative to

          3  their capacity and availability in the City's

          4  marketplace, they were not receiving a fair share of

          5  City contracts.

          6                 In response to the study's findings,

          7  members of the City Council introduced Intro. 727.

          8  The purpose of this study was two-fold: First, to

          9  better understand the trends with regard to MWBE

         10  participation and City procurement.

         11                 In 1991, the Council amended the

         12  Charter, directing the Department of Business

         13  Services, now called DSBS, to establish a program to

         14  enhance MWBE participation in the City's contracting

         15  process.

         16                 In 1992, following the findings of a

         17  disparity study commissioned by Mayor David Dinkins,

         18  DSBS established such a program.

         19                 Unfortunately, that program which was

         20  established by Rule contained a provision that

         21  allowed the program to lapse in 1998, if there was

         22  no finding that it was still necessary.

         23                 Then Mayor Rudolf Giuliani did not

         24  conduct the required study to make such a

         25  determination and in 1998, the program lapsed.
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          2                 Even before the program had lapsed,

          3  the Giuliani Administration had ceased to collect

          4  data on MWBE participation in City contracts in a

          5  systemic or useful way.

          6                 The cessation of data collection on

          7  MWBE participation in particular has hurt us to this

          8  very day.

          9                 The second reason for the study was

         10  in the event disparities and participation were

         11  found, to enable the Council to enact legislation

         12  that will provide race and gender-conscious remedies

         13  for identified discrimination.

         14                 The Supreme Court has held that

         15  governments that wish to enact legislation like

         16  727-A, with race or gender-based remedies in the

         17  area of public contracting, since they involve the

         18  equal protection clause of the Constitution, may do

         19  so as a remedy for specifically identified

         20  discrimination for which a detailed analysis, such

         21  as our disparity study is required.

         22                 The study, and the remedies set forth

         23  in this bill follow the requirements set forth in

         24  the US Supreme Court case Crosin, and subsequent

         25  related cases.
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          2                 The study covered prime contracts and

          3  subcontracts that the City awarded between July 1,

          4  1997, and June 30th, 2002.

          5                 The study team reviewed thousands of

          6  contract records, compiled data necessary to

          7  statistically compare the availability of MWBEs and

          8  the relevant city markets to their actual

          9  utilization in City contracts. It is this comparison

         10  that is at the heart of the study.

         11                 In addition to studying the

         12  availability of contracting data, the study team

         13  conducted an analysis of business owners, accounts

         14  of their experiences doing business with the City of

         15  New York. The bill sponsors conclusion that this

         16  remedial legislation is warranted, is well supported

         17  by the statistical findings in the study, and the

         18  anecdotal evidence providing support for those

         19  findings.

         20                 In addition to addressing disparities

         21  indicated in the study, the bill sponsors intent

         22  with the proposed legislation is to enhance the

         23  capacity of MWBEs to compete for City contracts and

         24  thereby increase competitiveness in the City

         25  contracts for goods and services, reduce fraud and
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          2  favoritism in the procurement process and

          3  ultimately, ultimately lower contracting costs.

          4                 In the bill we attempt to avoid some

          5  of the pitfalls of the City's previous MWBE program.

          6  First and foremost, this is legislation, not rules.

          7                 A local law is not a rule that can be

          8  ignored by successive mayors. Like it or not, Mayor

          9  Bloomberg will not be Mayor forever.

         10                 Second, under Intro. 727-A there is

         11  strict Mayoral accountability for success of the

         12  program. While DSBS is charged with implementation,

         13  it is the Mayor, through his Office of Contract

         14  Services, that will be charged with monitoring,

         15  reporting and enforcement enforcement of the law.

         16                 To meet the strict reporting

         17  requirements under the bill, the Mayor must

         18  undertake to create a new data collections system,

         19  which I expect his representatives will tell us more

         20  about today.

         21                 Third, the bill establishes concrete

         22  goals for the Mayor to meet with respects to MWBE

         23  contracting. The goals are derived from the

         24  disparity study and are set up at the maximum

         25  allowed under federal law.

                                                            10

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2                 Some groups have voiced concern that

          3  they may have been under-represented in the study.

          4  To address this, we have added a provision in the

          5  bill that requires the Mayor to conduct a new study

          6  within 12 months of Intro. 727-A, going into effect

          7  and every two years after that, so that these groups

          8  have an opportunity for greater participation in the

          9  program.

         10                 I am pleased to announce that Mayor

         11  Bloomberg has decided to join the City Council in

         12  his effort to create a more level playing field for

         13  minority and woman-owned businesses.

         14                 We have worked long and hard with the

         15  Administration to come up with a law that we could

         16  agree upon, and we appreciate their work and the

         17  good faith that all the parties have put into the

         18  negotiations.

         19                 This bill has been a long time and

         20  some would say too long in coming and I remain eager

         21  to work with the Mayor to put the bill's principles

         22  to work.

         23                 Indeed, we will be watching very,

         24  very closely, and especially members of the Black,

         25  Latino and Asian Caucus. It is vital to the success
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          2  of the program that the City Council actively

          3  monitor and oversee its program.

          4                 And with that, let me introduce my

          5  colleague, co-chair of this hearing today, Council

          6  Member James Sanders, Jr.

          7                 Council member.

          8                 CHAIRPERSON SANDERS: Thank you,

          9  Council Member Jackson. This is a great day that we

         10  find ourselves in today. It may be a little chilly

         11  outside, but the sun is shining inside here. And how

         12  fitting just a few days ago we were honoring the

         13  memory of Rosa Parks, and I think that this City is

         14  doing even more to honor that memory by coming

         15  together and saying that justice delayed is indeed

         16  justice denied.

         17                 Although I'm very happy of this day,

         18  I have to admit that I'm just a little sad of the

         19  tens of thousands, perhaps, of the people who could

         20  have been employed in New York City had we only an

         21  even playing field. Had we only agreed that equality

         22  of opportunity is what we should be about in this

         23  City. An even playing field, where everyone can

         24  apply. If you have the guts and the gusto, the

         25  desire and the determination, and you can get up
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          2  early and go to bed late, then you, too, should have

          3  every chance at getting a City contract.

          4                 I'm very glad to say that under Mayor

          5  Bloomberg this is becoming more of a possibility.

          6  Every door that we have requested they open to do

          7  this disparity study was opened.

          8                 Some of these were very tricky. Some

          9  of this was very, it wasn't exactly the things, it

         10  didn't make us look the best that we wanted to look,

         11  but it is better to really clean out the barn, if

         12  you wish, then to put fake windows over broken

         13  buildings.

         14                 I remember in New York City not long

         15  ago there was a desire, an idea of putting plastic

         16  windows, if you wish, over dilapidated buildings and

         17  somehow that was supposed to fool someone, or make

         18  us all feel that we were a better place.

         19                 That's not -- it didn't work then,

         20  and it shouldn't work now. We have to deal with this

         21  issue and grapple realistically and say that now is

         22  the time that we need to clean out the barn to do

         23  whatever we need to do to make sure that we have one

         24  New York for all people. And I'm glad that this

         25  Mayor understands that.
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          2                 Of course, I would be remiss if I did

          3  not commend the very people in this room, and if

          4  this camera would ever turn and show the giants that

          5  are in this room even as we speak, people who have

          6  fought long and hard for justice in New York City,

          7  and although we may differ on how to do it this way

          8  or how to do it that way, there is no question in my

          9  mind that everybody in this room has a commitment to

         10  see New York City move forward, and I praise them

         11  for that commitment.

         12                 Medgar Evers, of course, the college

         13  deserves an amount of thanks for really working with

         14  this process, and of course the Mason Tillman

         15  organization. But I also would have to draw

         16  attention to some quiet heroes. The Economic

         17  Development Committee which saw and grabbed this

         18  issue and really saw it through. At the risk of

         19  going faster than my colleague would, I want to draw

         20  attention to Congresswoman -- Congresswoman -- to

         21  Councilwoman Una Clarke who stood forth -- oh, yes,

         22  I knew that I had to beat you to it -- who really,

         23  this was her baby and she lived it, breathed it and

         24  we are here today.

         25                 So, having said those things, and I
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          2  apologize to the many people, I almost left out Bob

          3  Newman who did a yeoman's job in getting us all here

          4  together. At the risk of insulting everyone else, I

          5  will stop there and say that, good afternoon, I am

          6  Councilman James Sanders, Jr., and I am Chair of the

          7  New York City Council Committee on Economic

          8  Development, and I would like to welcome all of you

          9  to this joint hearing with the Committee on

         10  Contracts, chaired by the very honorable Council

         11  Member Robert Jackson.

         12                 This is the second hearing of the

         13  Council's proposed Minority and Woman-owned Business

         14  Enterprise Program legislation. This legislation

         15  addresses the disparities in the City's contracting

         16  opportunity awarded to Minority, so-called Minority

         17  and Woman-owned Business Enterprises, or MWBEs.

         18                 Based on a study commissioned by the

         19  Council, MWBEs are not getting their fair share of

         20  City contracts in relation to their numbers in the

         21  market.

         22                 This bill establishes that it is a

         23  policy of the City to affirmatively address this

         24  underutilization through the creation of a program

         25  that it designed to enhance contracting
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          2  opportunities for MWBEs.

          3                 It also establishes this program

          4  legislatively and not by rule. This is important,

          5  because while rules and regulations may have the

          6  force of law, they are not as durable as law and

          7  therefore can be changed by each and every

          8  successive mayoral administration.

          9                 This legislation also holds the Mayor

         10  and each contracting agency accountable for their

         11  achievements of the goals established by this law.

         12                 For example, each year, each agency

         13  must create and publish a plan that includes an

         14  annual goal for MWBE utilization and detail

         15  strategies to achieve these goals.

         16                 Likewise, the Mayor's Office of

         17  Contract Services must provide a detailed report

         18  card to the Council every six months on Citywide

         19  progress towards these goals and the Commissioner of

         20  the Small Business Services, Department of Small

         21  Business Services, must submit an agency report card

         22  each year assessing each agency's progress.

         23                 Other highlights of the bill will be

         24  discussed during this hearing, which will serve only

         25  to underscore the permanency, as well as consistency
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          2  of this legislation's goal to establishing and

          3  maintaining more opportunities for MWBEs.

          4                 I, of course, have to praise the two

          5  first presenters who also had a firm commitment to

          6  seeing justice done in New York City and have fought

          7  long and hard to establish these things.

          8                 Now, Mr. Chair, I will let you start

          9  us on this one, but only after I get a glass of

         10  water.

         11                 CHAIRPERSON JACKSON: You're entitled

         12  to.

         13                 Let me just introduce other members

         14  of the City Council that are present this afternoon.

         15                 From my left, Maria del Carmen Arroyo

         16  from the Bronx; John Liu, who is a member of the

         17  Contracts Committee; Joseph Addabbo, Jr., a member

         18  of the Contracts Committee; Dr. Kendall Stewart from

         19  Brooklyn, a member of the Contracts Committee;

         20  Yvette Clarke, a member of the Contracts Committee.

         21  And I believe we're joined by Letitia James from

         22  Brooklyn also, and Diana Reyna from Economic

         23  Development Committee is coming in the door now.

         24                 With that, good afternoon, Marla

         25  Simpson, the Director of the Mayor's Office of
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          2  Contracts, City Chief Procurement Officer. Number

          3  one person in charge. And Robert Walsh, the

          4  Commissioner for Small Business Services, welcome.

          5                 The floor is yours.

          6                 MS. SIMPSON: Thank you. Thank you and

          7  good afternoon, Chairman Jackson and Chairman

          8  Sanders, and members of the City Council.

          9                 I am, as you know, Marla Simpson,

         10  Director of the Mayor's Office of Contract Services

         11  and the Chief Procurement Officer for New York City.

         12                 With me today to respond to your

         13  questions is also Commissioner Robert W. Walsh of

         14  the New York City Department of Small Business

         15  Services.

         16                 Commissioner Walsh and I are very

         17  pleased to be here on behalf of Mayor Michael

         18  Bloomberg to support a collaborative effort between

         19  the City Council and our Administration to ensure

         20  meaningful participation by minority and women-owned

         21  business enterprises in City procurement.

         22                 We want to level the playing field

         23  and to increase competition and lower costs in City

         24  contracting.

         25                 As you know, Mayor Bloomberg shares
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          2  the Council's interest in developing and promoting

          3  substantive opportunities for MWBEs to participate

          4  in City contracts. When he testified before you

          5  earlier, Commissioner Walsh outlined our

          6  Administration's effective efforts to increase

          7  minority and women-owned business participation in

          8  City procurement. He reported to you on those

          9  initiatives that had begun with Executive Orders 36

         10  and 71 to increase the number of certified MWBEs

         11  that are eligible for City contracting, to broaden

         12  our City's outreach and technical assistance to

         13  those firms and to ensure that eligible bidders

         14  learned of new solicitation and have all the support

         15  they need to participate successfully.

         16                 We have built and strengthened our

         17  relationships with business and community leaders to

         18  create a more open process that will include MWBEs

         19  in bids and solicitations.

         20                 An important part of this effort has

         21  also been our assessment of the internal systems

         22  that we have to verify that we can accurately gauge

         23  the procurement needs of City agencies and to

         24  structure the process so that we match those needs

         25  to the available MWBEs who can successfully compete
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          2  for that business.

          3                 Together, these initiatives have

          4  already reinvigorated the City's procurement

          5  opportunities for MWBEs and are improving our

          6  contracting operations overall.

          7                 Building on the Administration's

          8  efforts over the last three years, we look forward

          9  to working with the Council to implement Intro.

         10  727-A.

         11                 This new legislation is an

         12  opportunity to create an effective program that will

         13  overcome the impact of discrimination, broaden

         14  competition, and increase opportunity by setting

         15  participation goals for MWBEs in City procurement.

         16                 We are pleased that the Council and

         17  our Administration have been able to craft this new

         18  initiative together and we look forward to working

         19  with you to enact it and measure its outcomes.

         20                 The provisions of Intro. 727-A would

         21  establish clear Citywide goals for participation,

         22  will provide Mayoral agencies and contractors with

         23  direction in conducting outreach to potential MWBE

         24  firms, and would offer MWBEs the technical

         25  assistance and support that will allow them to
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          2  become certified for the program, learn about

          3  current opportunities and succeed in winning them.

          4                 To ensure the success of this

          5  program, the legislation also contains important

          6  provisions focused on compliance, reporting and

          7  enforcement that will develop useful information

          8  about the program's progress and that we can share

          9  that information with all stakeholders.

         10                 An integral part of accountability

         11  would include the reporting on program outcomes and

         12  achievements.

         13                 Under the law, my office, in

         14  consultation with SBS, would report to the Council

         15  twice each year, once on October 1, to assess the

         16  prior year's achievements, and again on April 1 to

         17  establish the coming year's goals.

         18                 Those reports would detail by agency

         19  the number and total dollar amounts of all contracts

         20  that have been awarded to MWBEs and would explain

         21  how those rewards relate to the number and amounts

         22  of the total relevant purchases in each City agency.

         23                 The report would specify information

         24  by the individual minority and gender group, and

         25  would also detail the results by industry

                                                            21

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  classification and by the contract award dollar

          3  size.

          4                 The report, which would be available

          5  to the public via the City's website, would also

          6  itemize waiver requests and determinations,

          7  violation complaints and non-compliance findings.

          8                 It will also include a list of every

          9  MWBE firm certified during the period. The end of

         10  the year report submitted on October 1 that included

         11  determination by SBS of whether each mayoral agency

         12  has made substantial progress toward achievement of

         13  its goals.

         14                 If SBS and my office determine that

         15  an agency is not making adequate progress toward its

         16  goals, we would jointly act to improve agency

         17  performance.

         18                 In our discussions concerning Intro.

         19  727-A, both the Administration and the Council have

         20  recognized that we need to put measures in place to

         21  ensure that the program's information can be

         22  available electronically, that we're not quite ready

         23  to do that yet, but that we're making progress in

         24  that direction, and I look forward to explaining

         25  that in detail in response to your questions.
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          2                 Already my office and SBS and the

          3  Mayoral agencies have significantly broadened the

          4  collection of data that we have that's relevant to

          5  City procurement and procurement opportunities. We

          6  continue to build that capacity so that we can

          7  analyze the data and make it public.

          8                 We are prepared to meet the demands

          9  of this program using our current data collection

         10  tools, which means that it's largely a manual

         11  operation, while we build a more robust automated

         12  workflow tracking system that will yield real time

         13  data and make the procurement world more transparent

         14  to our vendors, to oversight entities such as this

         15  Committee, and to the public at large.

         16                 In anticipation of the program's

         17  inception, we have already begun training agencies

         18  concerning both the substance, how to run an

         19  effective MWBE outreach program and the process of

         20  how to report on relevant milestones and other data.

         21                 We would continue those efforts

         22  during the initial start-up phase of the new

         23  program.

         24                 To that end, the legislation would

         25  mandate that the first three-year end reports will
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          2  provide detailed information about the steps that

          3  agencies have taken to initiate and ramp up their

          4  efforts to meet the requirements.

          5                 As an additional assurance of

          6  compliance, each year SBS and my office would

          7  conduct detailed reviews of specific contracts to

          8  assess program progress.

          9                 This reviews would make certain that

         10  the Council, the Administration, vendors and the

         11  public all have clear and concrete information about

         12  the progress under the program to measure its

         13  success and to address any shortcomings that arise.

         14                 To ensure that each agency

         15  incorporates the new program directly into the

         16  performance of its core mission, Intro. 727 would

         17  direct that a Deputy Commissioner or similar

         18  executive officer serve as the primary source of

         19  leadership and compliance with the program.

         20                 That individual would serve as

         21  liaison to the appropriate business association to

         22  ensure that potential MWBE bidders are informed

         23  about opportunities with that agency and receive

         24  solicitations in a timely manner.

         25                 The Deputy Commissioner would review
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          2  requests for waivers and modifications of any

          3  participation goals, and would be accountable to

          4  ensure that the contractor who is seeking

          5  modifications has sufficiently established that

          6  reasonable good faith efforts have been made before

          7  any changes, the requirement to meet the goals would

          8  be approved and forwarded by the agency to my

          9  office.

         10                 When utilization goals have been

         11  established for a contract, the Deputy Commissioner

         12  would also be responsible to verify that the agency

         13  is monitoring the contractor's compliance, by among

         14  other things, inspecting the job, contacting the

         15  MWBE firms to confirm their participation and

         16  certifying appropriate fiscal oversight.

         17                 Intro. 727-A would also establish

         18  tough enforcement protections to monitor contractor

         19  compliance. Under the program, SBS would be

         20  empowered to investigate complaints of violations by

         21  contractors, and in addition, when an agency

         22  determines on its own that a contractor is not in

         23  compliance with program requirements, the agency

         24  would be required to notify the contractor SBS and

         25  my office concerning that non-compliance.
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          2                 The complaint would also be deferred

          3  to the Department of Investigation.

          4                 Violations of the program could

          5  result in any number of sanctions being assessed

          6  against the contractor, including damages,

          7  disqualification and potentially the loss of

          8  prequalified status for other contracts.

          9                 The reporting, monitoring and

         10  compliance measures in this legislation form an

         11  essential part of measuring our success under the

         12  new program.

         13                 Intro. 727 presents an important

         14  opportunity to create an ambitious achievable and

         15  legally-defensible program that will broaden

         16  opportunities and competition for minority and

         17  women-owned businesses throughout City procurement.

         18                 This initiative demonstrates the

         19  shared interest of the City Council and the

         20  Bloomberg Administration in expanding the pool of

         21  bidders who compete for City work and would achieve

         22  our common goal of broader participation and

         23  eliminating barriers to entries that affect minority

         24  and women-owned firms that seek to do business with

         25  us.
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          2                 We look forward to working alongside

          3  the Council, implement a program that yields

          4  measurable substantive results for MWBEs, and

          5  ultimately serves the interests of all New Yorkers

          6  by strengthening our City's economic development and

          7  building capacity for new competitors that can meet

          8  our needs.

          9                 Thank you, again, for the opportunity

         10  to appear before you this afternoon.

         11                 Commissioner Walsh and I would be

         12  happy to answer any questions that you may have.

         13  Thank you.

         14                 CHAIRPERSON JACKSON: Thank you, Ms.

         15  Simpson.

         16                 Commissioner Walsh, do you have a

         17  statement?

         18                 COMMISSIONER WALSH: No.

         19                 CHAIRPERSON JACKSON: No? Okay. I just

         20  wanted to be sure, that's all.

         21                 Well, thank you. It seems as though

         22  it's a different day and I appreciate the

         23  opportunity of you to come forward and communicate

         24  very clearly what you plan on doing. Obviously there

         25  are some questions that we have. You said that
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          2  you're prepared to meet the demands of this program

          3  using your current data collection tools, which are

          4  largely manual, or you have the task in front of

          5  you. I'm not going to prejudge that. I'm going to

          6  wait to see, and hopefully everything will work out.

          7                 But with that, I'm going to turn to

          8  my colleagues to see if they have any questions.

          9                 Council Member John Liu. I'm going to

         10  turn to Council Member Liu, first.

         11                 Council Member Liu.

         12                 COUNCIL MEMBER LIU: Thank you very

         13  much for joining us in this afternoon's hearing.

         14                 I just wanted to get a quick sense

         15  from the two of you, and I thank you for working

         16  with us on crafting this legislation.

         17                 What is your sense as to the

         18  conclusions born by the study that the City Council

         19  had put together? And the conclusions with regard to

         20  existing disparities?

         21                 MS. SIMPSON: Councilman, that's a

         22  very complicated question. Let me try and take it in

         23  a few pieces.

         24                 COUNCIL MEMBER LIU: Would it be too

         25  complicated to say whether you generally agree with
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          2  the conclusions, or generally disagree, or agree?

          3  How about this: Agree to a great extent?

          4                 MS. SIMPSON: Yes.

          5                 COUNCIL MEMBER LIU: Agree somewhat.

          6  Disagree somewhat.

          7                 MS. SIMPSON: I got it.

          8                 COUNCIL MEMBER LIU: Or totally

          9  disagree with.

         10                 MS. SIMPSON: I think we agree more

         11  than generally. We agree substantially with the

         12  results of the study, that's a very significant

         13  basis in our decision to go forward with a program.

         14                 We are extremely confident in the

         15  utilization data that's in the study. We work very

         16  closely with the disparity study team to assist in

         17  them in obtaining every possible amount of data from

         18  the City system that we could extract.

         19                 We helped them validate that data

         20  working under there, in effecting their -- to

         21  respond to their questions and directions. We are

         22  very, very confident in the utilization data.

         23                 We wished that at the time we had had

         24  more access to subcontractor data. We managed with

         25  our agencies to recreate, and if you recall, the
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          2  period of the study was 19, approximately 97 to

          3  2002, so we were reaching quite far back in agency

          4  files to find the subcontractor data. But we found a

          5  substantial amount of the data.

          6                 COUNCIL MEMBER LIU: So, Ms. Simpson,

          7  I'm just trying to go a step at a time. Pretty

          8  simple.

          9                 MS. SIMPSON: Yes.

         10                 COUNCIL MEMBER LIU: And I just need

         11  to get certain things grounded first.

         12                 When you say more than generally --

         13                 MS. SIMPSON: Um-hmm.

         14                 COUNCIL MEMBER LIU: You substantially

         15  agree with the conclusions of our study, then what

         16  you're agreeing with is the conclusions about the

         17  disparity, for example, the percent utilizations,

         18  those kinds of statistics you substantially agree

         19  with?

         20                 MS. SIMPSON: Generally speaking, yes,

         21  we do.

         22                 COUNCIL MEMBER LIU: Great.

         23                 MS. SIMPSON: I think that there was

         24  concern. I was trying to highlight, in effect, two

         25  areas that we think additional data is useful in,
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          2  and if you, you know, if you notice of course the

          3  bill that we've worked on with the Council

          4  anticipates a regular process of updating the study

          5  to ensure that any weaknesses in the data can be

          6  corrected promptly, and so we are moving forward or

          7  would be moving forward as part of this program to

          8  take a hard look at the data. We're not going to

          9  wait ten years. We're going to do it, you know,

         10  right away and begin to look at it.

         11                 COUNCIL MEMBER LIU: Well, the bill

         12  says --

         13                 MS. SIMPSON: Right.

         14                 COUNCIL MEMBER LIU: The bill says

         15  within 12 months.

         16                 MS. SIMPSON: Correct.

         17                 We're going to be doing -- the two

         18  areas that I think need the most attention, in terms

         19  of making sure that we have accurate information,

         20  and that at most looking forward to revisiting in a

         21  new study or an updated study, one is the

         22  subcontracting data to make sure that we have full

         23  and complete data there, and the second is on the

         24  question of availability.

         25                 If you understand the issue of
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          2  disparity, it turns on in effect the difference

          3  between availability and utilization.

          4                 I think we feel that by doing a

          5  broader, you know, perhaps effort or at least doing

          6  an effort that relates to the more recent time

          7  period, we may be able to get improved data on

          8  availability and that might trigger changes in the

          9  result in disparity.

         10                 But as I say, we are very confident

         11  that the study that the Council produced yielded

         12  accurate data that we can rely on and we need to

         13  rely on it in order to be able to defend the statute

         14  that we are working with you to put in place.

         15                 It is important to have a reliable

         16  study as the legal support for the statute.

         17                 COUNCIL MEMBER LIU: Right.

         18                 MS. SIMPSON: If we didn't think it

         19  was reliable, we wouldn't be able to proceed.

         20                 COUNCIL MEMBER LIU: So, you're

         21  agreeing with the conclusions. You, by implication,

         22  agree with the approach and the data that was used

         23  to come up with the conclusions, to a substantial --

         24                 MS. SIMPSON: To a substantial degree.

         25  The one area which again we have discussed with the
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          2  Council and that is reflected in this bill is we did

          3  believe that the market area needed to be looked at

          4  in a slightly different way, but we used the same

          5  data that --

          6                 COUNCIL MEMBER LIU: The market area

          7  meaning the availability?

          8                 MS. SIMPSON: No, using the market --

          9  the market area is the geographic area of the

         10  program. The Dinkins' program, if you recall, was 19

         11  counties and we felt that we needed a regional

         12  marketing area, which is what is reflected in this

         13  bill. It's not as broad as the 19 county area but it

         14  does include the regions from which New York City

         15  draws its contractors.

         16                 COUNCIL MEMBER LIU: Okay. Now, I

         17  think it's no secret that there was some push back

         18  from some of our small businesses, particularly

         19  among Latinos and Asians, that not enough of the

         20  businesses were either contacted or included as part

         21  of the available universe by which the ratios or the

         22  current disparities were calculated. And I think

         23  that to some extent that has to do with the

         24  procedure that the study followed. For example, it

         25  looked mostly at certified companies, companies
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          2  already certified to do business with the City

          3  versus all available businesses, whether they were

          4  already certified or not.

          5                 MS. SIMPSON: I beg to disagree a bit.

          6  Again, you could direct these questions, obviously,

          7  to the study team itself. But in working with them,

          8  I would say that they identified a very large

          9  number, a very large number, of non-certified

         10  companies. They would have had to, because at the

         11  time that they were doing this study, reflecting '97

         12  to 2002, with the exception of about a year at the

         13  beginning of that period, there really was no

         14  program. And, so, there were very few companies that

         15  bothered to keep their certification in New York

         16  current. So, most of the MWBEs that were identified

         17  by the study team in the disparity study were either

         18  self-identified initially by the company, then

         19  validated by the study team, or were identified by

         20  the study team on their own.

         21                 COUNCIL MEMBER LIU: And when you say

         22  there was a large universe of businesses included as

         23  available businesses, not necessarily certified

         24  businesses, are you talking about all of the

         25  businesses that were included in the study, or could
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          2  you go so far as to make that statement for the

          3  various subcategories as well?

          4                 MS. SIMPSON: I can't make a

          5  generalization about different subcategories.

          6                 COUNCIL MEMBER LIU: So your

          7  statements pertain to the entire, all of the

          8  businesses included in the study?

          9                 MS. SIMPSON: Again, this is an

         10  unusual situation, and with the bill, obviously, it

         11  will be different because the study that we will be

         12  commissioning going forward will be a study that the

         13  City, that the City Administration develops a scope

         14  for and manages that contract.

         15                 But since this was done through the

         16  City Council, I can't speak entirely to their

         17  methodology, and I obviously don't have access to

         18  their, as yet their raw data.

         19                 But I do know, because they did send

         20  a huge amount of it to my office for us to comment

         21  on, but they did go way beyond the list of simply

         22  the certified companies.

         23                 COUNCIL MEMBER LIU: I certainly don't

         24  mean to put you on the spot for a study that we

         25  conducted here.
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          2                 MS. SIMPSON: It was an odd exchange

          3  of questions.

          4                 COUNCIL MEMBER LIU: I'm asking for

          5  your, actually for your expert opinion, even on the

          6  study that we conducted.

          7                 But I just want to clarify that I

          8  think your statement says that, again, your

          9  statements, your most recent assessments apply to

         10  the entire universe of businesses that were included

         11  in the group, in the study, without looking at the

         12  different subcategories, that some of the disparity

         13  goals, the objectives, are broken down into.

         14                 MS. SIMPSON: I won't say that I

         15  didn't look at the subcategories. I said that I'm

         16  comfortable saying that on the whole, the study is

         17  reliable, and a substantial predictor of what would

         18  occur in the marketplace and it's very accurate on

         19  our utilization data. I'm comfortable with that

         20  going forward.

         21                 Whether we will be able to do a

         22  better job, in some ways the analogy I would give

         23  you is the census. As you know, you know, New York

         24  City has a very aggressive program of going out and

         25  attempting to document to the Census Bureau that we

                                                            36

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  have more people that they otherwise might have

          3  overlooked in their count, and we've been very

          4  successful in a program of getting the federal

          5  government to understand that the City has this

          6  undercount and we've been trying to get this

          7  additional people counted.

          8                 COUNCIL MEMBER LIU: Okay.

          9                 MS. SIMPSON: In this situation, I

         10  think what we have is a reasonably good census of

         11  what's out there, but if you're asking me can we do

         12  better under a study that we shepard beginning now,

         13  I'm hoping that we can.

         14                 But I believe this is a reliable

         15  study on which to base a program.

         16                 COUNCIL MEMBER LIU: Great.

         17                 Mr. Chairman, I have just a couple of

         18  questions for Commissioner Walsh. I'm delighted to

         19  see him here at this hearing.

         20                 Commissioner, members of these

         21  committees have met with several different groups

         22  who have expressed some concern about the

         23  legislation that is pending for us, which to make

         24  perfectly clear, I support.

         25                 But there has been some push-back
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          2  about the quality of the information that went in,

          3  especially as it relates to the available universe

          4  of businesses generally coinciding or coinciding to

          5  a large extent with the numbers of certified

          6  businesses, businesses certified to do business with

          7  the City. Already certified to do business with the

          8  City.

          9                 And the push back has been that while

         10  unfortunately in certain communities the number or

         11  the percentage of businesses, operating businesses

         12  that are certified to do business with the City, is

         13  extremely low.

         14                 COMMISSIONER WALSH: Right. It's about

         15  1,000.

         16                 COUNCIL MEMBER LIU: What?

         17                 COMMISSIONER WALSH: It's about a

         18  thousand.

         19                 COUNCIL MEMBER LIU: And so my

         20  question to you is, I know that my office had worked

         21  with your office to put together some public

         22  seminars and forums, and we made it widely available

         23  to people in the community. We marketed them,

         24  publicized them, and conducted them, and we did this

         25  in Flushing, and we did it in different languages,
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          2  especially in Chinese and Korean.

          3                 I know that your office has conducted

          4  other similar seminars in the City in other

          5  languages I presume as well, just to try to help

          6  small businesses certify themselves to do business

          7  with the City. And I'd like to ask you for a short

          8  assessment about, a brief summary about how those

          9  efforts had gone, to what extent they succeeded, to

         10  what extent they may need to be improved in the

         11  future, and what is the general success in your

         12  Department's efforts to certify more small

         13  businesses to do business with the City?

         14                 COMMISSIONER WALSH: Well, Councilman,

         15  I only believe it will improve, and it has to

         16  improve. You know, I've said this at hearings

         17  before, one of the big concerns that you hear from

         18  small businesses who do certify is they never hear

         19  back. And that's one of the things that we've been

         20  working very hard in terms of getting to hear back

         21  by sending e-mails to companies who have certified

         22  about availability, not only on the City level, but

         23  the State level, on the federal level, and now we're

         24  entering into private sector procurement

         25  opportunities in the City.
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          2                 I think in terms of the outreach, I

          3  have a terrific team and I'll stand by that, whether

          4  it's Bernadette Nation, whether it's Glenis Enriques

          5  or Walter Maxwell, these guys are banging the doors

          6  down on a regular basis.

          7                 What we've been doing is, you know,

          8  everything from getting our information out on

          9  websites, going door-to-door to small businesses

         10  throughout. Let's face it, certifying with the City

         11  is not easy, and I can remember standing up before a

         12  large group one day and saying, we're going to

         13  simply the certification process, and we walk a fine

         14  line between simplifying the process and getting the

         15  information that we need to ensure that it is, in

         16  fact, a minority or woman-owned business. And if you

         17  talk to some of the leadership of different

         18  associations, they'll tell you, you know, go through

         19  the due diligence to make sure that these companies

         20  are, in fact, minority and woman-owned businesses

         21  and not straw men or straw women involved.

         22                 In terms of continued outreach, you

         23  know, I'll use your district as an example. We need

         24  to do more and more and more as we have built our

         25  staff to get information where people in your
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          2  district are, in fact, going.

          3                 In your district we probably need to

          4  do more with the public library.

          5                 When I was out with you, it wasn't

          6  this year, the year before, the holiday lighting, on

          7  a Saturday night, 7,000 people who had gone through

          8  the Flushing public library. You know, the question

          9  is, and this is where all of you could help me, is

         10  getting me the list of where we get information out

         11  and getting it on line. I think we've improved our

         12  website. The number one reason why people call our

         13  agency now through 3-1-1, is MWBE. You know, it

         14  surprised the heck out of me, to get information on

         15  MWBE.

         16                 We've eliminated the backlog. You

         17  know, the constant effort to streamline, the

         18  constant effort to have reciprocity with other state

         19  and local entities, if we're accepting the list from

         20  the Port Authority, the State and the Women's

         21  organization and others, you know, will they accept

         22  our list. Those are the give and takes that we have

         23  to continue on.

         24                 I'll stop there.

         25                 COUNCIL MEMBER LIU: Thank you, Mr.
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          2  Chairman.

          3                 Again, I want to thank Commissioner

          4  Walsh and Director Simpson for joining us in this

          5  hearing and for collaborating with us on this bill.

          6                 I just want to state for the record,

          7  that for our purpose in doing this, going through

          8  this exercise and coming up with this legislation

          9  is, as Councilman Sanders originally pointed out

         10  years ago, that there is a disparity and there is no

         11  question, I don't think there is a question in any

         12  of our minds that there is a disparity for minority

         13  and women-owned businesses, and that's what I firmly

         14  believe the intent of this legislation is, and I

         15  believe that it takes us a long way towards

         16  eliminating that overall disparity as quickly as we

         17  can.

         18                 At the same time, there is some

         19  legitimate concern that within the overall minority

         20  and women-owned characterization, there are

         21  subcategories, even in the legislation there are

         22  subcategories, and we need to work to make sure that

         23  -- we need to first identify any disparities that

         24  exist for each of the subcategories, and that work

         25  towards eliminating those.
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          2                 Now, part of identifying the

          3  subcategory is making sure that there is a full

          4  outreach in the communities that we're talking

          5  about.

          6                 So, while the legislation I think

          7  goes a long way towards addressing the overall

          8  disparity, I'm looking forward to the next 12 months

          9  where we have to stay on top of this and make sure

         10  that all of the disparities, even within the

         11  subcategories, are first identified and then

         12  objectives set so we can eliminate those categories.

         13                 And I want to thank you, Council

         14  Member Jackson, Chair of the Contracts Committee,

         15  for leading this hearing and for sitting through

         16  many, many and very long meetings that we've had

         17  with many different groups, and Councilman James

         18  Sanders for his leadership on the MWBE issue.

         19                 I intend to support, yes. I will have

         20  to leave this hearing for a bit but I'll be back in

         21  a little while.

         22                 CHAIRPERSON JACKSON: We're not voting

         23  today. We're going to be voting on the 20th. But

         24  thank you, John Liu.

         25                 Council Member Letitia James from
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          2  Brooklyn.

          3                 COUNCIL MEMBER JAMES: Thank you.

          4                 Let me begin by stating an apology to

          5  Commissioner Walsh. The last time he appeared before

          6  this Committee, I can only speak for myself, I

          7  behaved very badly. I asked you some very pressing

          8  questions and I put you in a position and not a very

          9  good light. And I think, Commissioner Walsh, I owe

         10  you this apology only because you have been very

         11  supportive of my district and very supportive of my

         12  constituents and you met the needs of my

         13  constituents and there was never a time when you did

         14  not personally pick up the phone and call me, or

         15  when I called you, you did not pick up the phone and

         16  address my needs, and so I just want to apologize on

         17  my behavior last time.

         18                 But let me say this, let me qualify

         19  by saying this: My behavior at the last hearing was

         20  a reflection of the frustration that the

         21  African-American and the Caribbean community, black

         22  community, have felt over the years, and it's a

         23  frustration which is marked by race, class and

         24  gender. And so my frustration or my behavior that

         25  day was just a reflection of the frustration that is
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          2  felt in my community. It's a level of frustration as

          3  I walk throughout my community that I see levels of

          4  poverty, where I see too many people being left out,

          5  too many issues being ignored in my community, and

          6  unfortunately race still matters in this City and

          7  throughout this nation. And, so, that is why I and

          8  others who I will not mention, behave badly.

          9                 COMMISSIONER WALSH: Well, thank you

         10  for saying that. And I will do everything to work

         11  with you to make things better in the ways I can,

         12  and I appreciate the comments.

         13                 COUNCIL MEMBER JAMES: And though I

         14  don't think I need to apologize, I wanted to

         15  apologize to you personally, because you have been a

         16  friend.

         17                 COMMISSIONER WALSH: Thank you.

         18                 COUNCIL MEMBER JAMES: Let me go on to

         19  ask you some questions, and I'll try not to behave

         20  badly. I'll try, but it's hard. It's really hard.

         21                 COMMISSIONER WALSH: It's a tough

         22  issue.

         23                 COUNCIL MEMBER JAMES: Maybe I'll ask

         24  Ms. Simpson. She doesn't know me.

         25                 MS. SIMPSON: I'm your former
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          2  colleague. We were colleagues at the 120 Broadway.

          3                 COUNCIL MEMBER JAMES: Ms. Simpson,

          4  ACCOs, and it's a new acronym that I just

          5  discovered, is there any way that we could appoint

          6  -- how could we address the fact that I've been

          7  told that a significant number of ACCOs are not of

          8  color, and are not reflective of the City of New

          9  York? How could we best approach that?

         10                 MS. SIMPSON: I actually would like to

         11  contest the assumption to begin with.

         12                 COUNCIL MEMBER JAMES: Okay.

         13                 MS. SIMPSON: We have quite a number

         14  of ACCOs who are persons of color. As you know,

         15  almost all career positions in New York City

         16  government are a function, or people come up through

         17  our civil service system and they have rights and

         18  protections and while obviously when they achieve a

         19  senior appointment, such as the Agency Chief

         20  Contracting Officer, that's a managerial

         21  appointment, but most of those individuals have

         22  served in the trenches, if you will, for years prior

         23  to their appointment.

         24                 But I don't want to embarrass any

         25  individual member of our ACCO team, but I will tell
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          2  you that several of the City's, and in fact, I'm

          3  just thinking off the top of my head, I can think of

          4  four of our city's top ten largest buying agencies

          5  where the purchasing, the head ACCO is a person of

          6  color.

          7                 I don't think it's the diversity of

          8  our staff that is in any way a contribution to what

          9  we recognize as a problem in this that we're

         10  addressing through this legislation. If anything,

         11  what I would tell you is judging by the great many

         12  trainings and meetings I've had with the ACCOs in

         13  the last couple of years getting ready for this,

         14  they are this Council's most enthusiastic supporters

         15  in the notion of joining hands and doing a bill like

         16  this.

         17                 The trickier part of the City's

         18  purchasing system, and, again, I don't think it's

         19  because people aren't willing to change or willing

         20  to make a commitment to this program, I think it's

         21  because they feel competing pressures to achieve

         22  competing things. The trickier part is not the

         23  purchasing world in terms of the ACCOs, it's the

         24  people who are in charge of meeting the capital plan

         25  expectations or solving the budget problems of an
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          2  agency. It's the people who say I'll work with any

          3  contractor you get me but I need them yesterday.

          4  It's the notion of I've got a road to do, a bridge

          5  to do, you know, I've got a need to meet. I don't

          6  care if they're black, white or purple, I need them

          7  yesterday. And that's the pressure that we have to

          8  -- and I think we've done a really good job with

          9  this legislation in crafting something that I think,

         10  as one of the Chairmen explained, tries to address

         11  some of the flaws or weaknesses of prior programs

         12  and gives us something that we can provide to our

         13  agencies that tells them how to both achieve their

         14  procurement goal and achieve the goal of this

         15  justice initiative.

         16                 COUNCIL MEMBER JAMES: It's

         17  interesting that you say that, because often times

         18  we come up with emergency contracts, and emergency

         19  contracts are not subject to all of these rules and

         20  regulations and often times some would argue that

         21  emergency contracts are often bidded to people who

         22  are, you know, who are in the pipeline.

         23                 And, so, how do we get around the

         24  bidding, the lack of bidding for emergency

         25  contracts?
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          2                 MS. SIMPSON: Well, we don't because

          3  if the watermain breaks outside your house, you want

          4  it fixed on a Saturday, not in 60 days with a

          5  competitive bid, the same as anybody else. But we

          6  are trying to do -- first of all, emergency

          7  contracts represents a very, very tiny fraction of

          8  our overall purchase, and most of what I'm talking

          9  about, when I talk about construction, it's not

         10  emergency at all, when I say they are under

         11  pressure, they are under pressure, because, you

         12  know, they have real needs to meet. You know, the

         13  capital plan comes out, they have an update, they

         14  have to get their spending in for this fiscal year

         15  before the next fiscal year rolls around. The

         16  procurement process, which is largely governed by

         17  State law, as well as our City Charter, has a length

         18  to it that is frustrating to the agencies, even as

         19  we work to make it shorter.

         20                 And, so, again, sometimes they're

         21  worried. They only have four months to get a bid

         22  done, they want to make sure they get it done. It's

         23  that kind of thing. I'm not talking about

         24  emergencies, it's really a tiny piece.

         25                 COUNCIL MEMBER JAMES: Okay.
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          2                 Now, when you talked about the

          3  budget, one of the things that I have mentioned to

          4  the two chairs and criticized the two chairs on with

          5  regards to this legislation is that there's no money

          6  behind it. One, there's money behind it. Two, three,

          7  there's no money behind it, three. And I've also

          8  said, and with no disrespect to Commissioner Walsh

          9  again, I would like to have a stand alone agency

         10  with some money behind it.

         11                 And in addition to that, to deal with

         12  the issue of bonding, which has been a problem to a

         13  lot of contractors of color and women contractors,

         14  is to set up some revolving loan fund, and that's

         15  not in here.

         16                 I just passed the suggestion to the

         17  Counsel for the Committee that I would like to

         18  sponsor a bill creating a revolving loan fund for

         19  the next legislative session.

         20                 And in light of the fact there's a

         21  possibility we might be looking at a budget deficit

         22  next year, how can you possibly absorb a new mandate

         23  without any additional funds in the City budget?

         24                 MS. SIMPSON: Okay, let me take a

         25  couple of these things and then I'll kick this to
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          2  Commissioner Walsh.

          3                 First of all, on our prior point --

          4                 COUNCIL MEMBER JAMES: Yes.

          5                 MS. SIMPSON: -- Our City purchasing

          6  is about two percent, between two and three percent

          7  emergency, so it's a tiny piece.

          8                 But we do believe, and as you know,

          9  this is a program that the Mayor made a commitment

         10  to as part of two executive orders, as well. We do

         11  anticipate that there will be additional staffing,

         12  particularly on the monitoring and --

         13                 COUNCIL MEMBER JAMES: How many do you

         14  anticipate?

         15                 MS. SIMPSON: I'm just beginning to

         16  work that out.

         17                 I had a bit of a dry run, in terms of

         18  collecting this data this year. If you look at our

         19  website and look at the procurement indicators

         20  report that we published for FY '05, it has vastly

         21  more data in it already than we used to publish

         22  years ago, and that includes, gives me an

         23  opportunity to show a prop. Just one second.

         24                 I won't unroll it. It's about 55 feet

         25  long, I think. It's one agency's subcontractor data.

                                                            51

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  One agency, and it's collected manually by our

          3  office in order to set us up so that we'll be ready

          4  to implement this program.

          5                 But, and I won't embarrass them by

          6  calling them all out by name, a significant portion

          7  of my staff is here, they are here because they are

          8  very enthusiastic about this program. They've been

          9  involved throughout the past year in helping us ramp

         10  up so that we would be ready to collect this data

         11  and be ready to hit the ground running when this

         12  program took effect.

         13                 I think this program will require,

         14  you know, a commitment of resources that the Mayor

         15  has made clear will be there. It's modest, very

         16  modest at the level of my office, in terms of what

         17  we need in additional monitoring staff. There will

         18  be commitments at each agency, and obviously at SBS,

         19  and I'll let Rob talk a little more specifically to

         20  that. But the Mayor has assured us that that is

         21  something that he is committed to doing, and we're

         22  already making those steps happen.

         23                 Some have argued that this is an

         24  unfunded mandate, and, so, Commissioner.

         25                 COMMISSIONER WALSH: I hope it's not
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          2  looked at that way. We went, you know, even during

          3  the toughest budget times, when I got there, there

          4  were three people in the MWBE staff, there's now 22.

          5  And I have a request in, if OMB is watching, this is

          6  not a new needs request to them, but it's a half a

          7  dozen people.

          8                 COUNCIL MEMBER JAMES: A half a dozen.

          9                 COMMISSIONER WALSH: Half a dozen

         10  people.

         11                 You know, we're fine on the outreach.

         12  We're doing fine on that front. What we need is what

         13  Marla has been pounding away at, is more people with

         14  the technical and analytical skills that could end

         15  up looking at a spread sheet or a mountain of paper

         16  and going through with it and identifying exactly

         17  where the problems are. And it's going to be, you

         18  know, I think from our end right now, it's that

         19  whole accountability issue. Score card after score

         20  card, agency after agency, bringing them in on a

         21  regular basis, asking a lot of questions in terms of

         22  why there's dips in performance in different areas,

         23  and, you know, I'll call it the staff that holds the

         24  feet to the fire. And you know, I use the example of

         25  what we've done in our workforce division as an
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          2  example.

          3                 Every single week I get a datasheet

          4  of where jobs have been placed by what centers, and

          5  how and what kind of jobs. We could do the same

          6  exact thing here.

          7                 COUNCIL MEMBER JAMES: Okay.

          8                 COMMISSIONER WALSH: The other piece

          9  there is, to be sure that we're leveraging other

         10  parts of this agency and other agencies. We created

         11  Business Solution Centers in now seven locations

         12  throughout the City. In your borough and in Brooklyn

         13  at 9 Bond Street, the Brooklyn Chamber, which has

         14  the contracts, is being trained in these areas. You

         15  know, when people are coming in, asking for help and

         16  advice on putting a business plan together, you

         17  know, automatically they're being asked if it's a

         18  Hispanic or black or woman-owned business. Are you

         19  certified with the City? And so, I think there's

         20  many more opportunities for us to leverage with

         21  other staff.

         22                 COUNCIL MEMBER JAMES: Commissioner, I

         23  see Karen is in the back representing the Mayor's

         24  Office, if you ask for six, that means they're going

         25  to whittle it down to three, I think you should ask
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          2  for 12 and we'll get six.

          3                 COMMISSIONER WALSH: I don't want to

          4  go back and forth with Karen, but it sounds like a

          5  good idea. You know, this will just get me in

          6  trouble.

          7                 MS. SIMPSON: I left out one other

          8  major resource commitment that we made last year

          9  that you should be aware of. I know I've testified

         10  at the Contracts Committee on this point, but

         11  perhaps it had not come to your attention in the

         12  Economic Development Committee, but we've made a

         13  commitment to do what we call end-to-end electronic

         14  workflow trafficking, because as much as my staff

         15  loves collecting large spread sheets, it's probably

         16  an inefficient way to get the data that we need to

         17  have.

         18                 COUNCIL MEMBER JAMES: Yes.

         19  Particularly manually.

         20                 MS. SIMPSON: Well, it's manual in the

         21  sense of we create a spread sheet, we e-mail it back

         22  and forth and each person fills in their part of it.

         23                 But we are building with the

         24  cooperation, not only, obviously, of the Mayor's

         25  Office, the Office of Management and Budget, but the
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          2  Department of Information, Telecommunication, DoITT,

          3  and we're building an electronic system that will

          4  capture this data as the agencies' use it in their

          5  regular course of business. So, we don't have to

          6  come around after the fact and say tell us who your

          7  subcontractors are and how much money each one has

          8  been approved for. We'll actually be able to collect

          9  that through the system, which we cannot do now.

         10                 COUNCIL MEMBER JAMES: Three more

         11  points, Mr. Chair, and then I will have concluded.

         12                 CHAIRPERSON JACKSON: If you could

         13  make them quick. We've got a long list.

         14                 COUNCIL MEMBER JAMES: Sure. They're

         15  very quick. And if you could just limit your

         16  response, Ms. Simpson, that would be really, really

         17  helpful.

         18                 In Albany we have the WIC's law,

         19  which basically allows contracts to be broken down

         20  into smaller ones. WMBEs have indicated to me that

         21  that goes a long way in helping them, assisting them

         22  in getting contracts. What is your notion about

         23  breaking down contracts so that small businesses,

         24  minority businesses, women-owned businesses can get

         25  more fair share of contracts in the City of New
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          2  York?

          3                 MS. SIMPSON: We're going to need to

          4  look at this with some help from experts. We know

          5  that there are some common sense analysis that we

          6  can put -- we have made a commitment in this bill to

          7  examine the so-called bundled contracts to be very

          8  tough on agencies, to make sure that there is a --

          9  if the agency is claiming a budgetary justification,

         10  we need to make sure that that budgetary

         11  justification is real and that it's substantial. And

         12  I think it will vary from industry-to-industry when

         13  that situation -- when we can actually step in and

         14  find opportunities for smaller vendors.

         15                 But I do want to point out, even in

         16  the context of bundled contracts, we've been able to

         17  make some progress in getting small firms access to

         18  those.

         19                 This past year the Department of

         20  Design and Construction did an initiative that was

         21  aimed at small architecture and engineering firms

         22  and it was a multiple award contract so that instead

         23  of one company getting a large requirement contract,

         24  it was divided between 24 companies, all of them

         25  small. That is a process that was very successful
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          2  and I've recently met with DDC on an idea they have

          3  to extend that to the construction area, so that for

          4  construction contractors they will use multiple

          5  awards.

          6                 So, even if we're able to get the

          7  economy of scale through the large contracts, we may

          8  be able to divide the work among a pool of smaller

          9  ones.

         10                 COUNCIL MEMBER JAMES: What's the

         11  status of our discussions with particularly the

         12  public authorities in the State of New York, DASNY,

         13  Port Authority, MTA, et cetera, with respect to

         14  reciprocity? Will they be accepting certifications

         15  in the City of New York?

         16                 COMMISSIONER WALSH: Port Authority,

         17  we're already working on that. And I believe the

         18  Empire State Development Corporation also, okay? I'm

         19  pointing to Kerri Jew who is the Assistant

         20  Commissioner in that area.

         21                 COUNCIL MEMBER JAMES: Okay.

         22                 COMMISSIONER WALSH: Are there other

         23  authorities?

         24                 UNIDENTIFIED SPEAKER FROM THE

         25  AUDIENCE: The School Construction Authority.
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          2                 COMMISSIONER WALSH: The School

          3  Construction Authority.

          4                 COUNCIL MEMBER JAMES: That's a big

          5  one. How about DASNY?

          6                 UNIDENTIFIED SPEAKER FROM THE

          7  AUDIENCE: DASNY doesn't certify.

          8                 COUNCIL MEMBER JAMES: DASNY doesn't

          9  certify?

         10                 MTA doesn't certify?

         11                 UNIDENTIFIED SPEAKER FROM THE

         12  AUDIENCE: Under ESDC.

         13                 COUNCIL MEMBER JAMES: Okay, under

         14  ESDC. Got it.

         15                 COMMISSIONER WALSH: There you go.

         16                 COUNCIL MEMBER JAMES: My last two

         17  questions are --

         18                 CHAIRPERSON JACKSON: If you could

         19  really make them brief.

         20                 COUNCIL MEMBER JAMES: Okay, really,

         21  really quick.

         22                 MS. SIMPSON: Lightning round.

         23                 COUNCIL MEMBER JAMES: Right,

         24  lightning round.

         25                 I was reading an article over the
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          2  weekend about law firms, particularly -- well, it

          3  talked about people of color partners, minority

          4  partners in major law firms, and the numbers were

          5  awful, and how the City of New York uses major law

          6  firms and they rarely use minority law firms. It

          7  also talked about bonding counsel, people on Wall

          8  Street. How many minority law firms or minority

          9  bonding firms, or bonding counsel, or people who do

         10  that financing, how many do we use in the City of

         11  New York?

         12                 Well, how many do we use in the City

         13  of New York, and how can we address the professional

         14  services aspect of this, as opposed to the contract

         15  and widgets argument?

         16                 MS. SIMPSON: I don't have a count of

         17  exactly how many we use. Although I will point out

         18  that some of them are procured through somewhat

         19  idiosyncratic -- I mean, obviously on the pension

         20  side, those counsel, and that's procured with the

         21  Comptroller's Office, I think also the bond counsel.

         22                 To the extent that they fall within

         23  the city's regular procurement process, they would

         24  be covered by this in a couple of ways.

         25                 One, we are going to look at every
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          2  request for proposal, and those are usually done by

          3  RFP, and make sure that the credentials and the

          4  qualifications that are listed by the agency make

          5  sense and are not designed to simply get back people

          6  who have already done work for that agency. That's a

          7  big issue.

          8                 Obviously, when the Law Department

          9  and others litigate in highly specialized arenas,

         10  sometimes they have to go to a particular group of

         11  firms that they need to, to get a particular

         12  specialty.

         13                 So, I think there's a balance between

         14  making sure that the agencies get what they need to

         15  achieve it, and, yet, also offering opportunities,

         16  and we have established Citywide goals for

         17  participation on professional services, and we will

         18  be reporting on compliance. So, what I would hope is

         19  that maybe as we get to the first year's worth of

         20  report, then we can take a look at that and see if

         21  there are any additional thoughts that you have at

         22  that time.

         23                 COUNCIL MEMBER JAMES: I would urge

         24  you to share that with the Metropolitan Black Bar

         25  Association, Hispanic Bar Association, the
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          2  Dominicans Bar Association, as well as the Asian Bar

          3  Association. All those organizations have contacted

          4  my office.

          5                 MS. SIMPSON: Sure.

          6                 COUNCIL MEMBER JAMES: And my last

          7  point, two more points. Very, very last point is the

          8  pentultimate point, is could you provide the

          9  Committee chairs the rest of the ACCO fasteners --

         10  fasteners -- ACCO officers --

         11                 MS. SIMPSON: Sure. It's on the

         12  website actually now. If you go to my website

         13  there's a link to it off, and on the public site,

         14  the sell to NYC site, there's a link to that list as

         15  well.

         16                 COUNCIL MEMBER JAMES: And I had

         17  another question. You know, over the weekend I read

         18  about FEMA and 9/11 and how all these individuals

         19  got contracts and were really not entitled to them,

         20  and how there was really no oversight, and how

         21  contracts were let to businesses who quote/unquote

         22  were disadvantaged but in fact were never

         23  disadvantaged at all, they just took advantage of a

         24  system where there was just no oversight. So, it's

         25  really important that we continue to engage in
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          2  oversight.

          3                 So, my last question is regard to

          4  what penalties are in place for non-compliance and

          5  what contractors who do not meet that participation

          6  requirements?

          7                 MS. SIMPSON: There's a whole list of

          8  sanctions which we obviously would implement, as

          9  they were appropriate to the individual

         10  circumstance. They could lose their prequalification

         11  status for other contracts. There would be

         12  opportunity to assess damages. Obviously in the

         13  first instance what you want to do is work with them

         14  to get them to fix it. And most of our contracts

         15  last for a long time, particularly in construction.

         16  So, typically, if someone starts out poorly, that

         17  doesn't mean that we can't intercede and get them to

         18  do the right thing by the point where the contract

         19  is, you know, moving into its middle and later

         20  stages. Even if they don't achieve goals,

         21  immediately we can maybe get there by the end. But

         22  if they fail we do have measures detailed in the

         23  bill that allow us to take sanctions.

         24                 COUNCIL MEMBER JAMES: And do you

         25  anticipate a lawsuit as a result of this
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          2  legislation? And if so, from whom?

          3                 MS. SIMPSON: Yes. And it could come

          4  from anywhere. I will say that we have received

          5  significant cooperation, partly through the Mayor's

          6  Commission on Construction Opportunity, but also

          7  just in general from the vendor outreach that we've

          8  done.

          9                 We have significant cooperation from

         10  some of the major contracting organizations in the

         11  City. I have been inviting and I'm sure Commissioner

         12  Walsh has been invited, already to speak with them

         13  and to try and lay the ground work for doing this

         14  collaboratively so that their members did not feel

         15  that they were -- that they needed to sue. But I

         16  think we have gone into this with our eyes open and

         17  we do expect that there could be litigation, and we

         18  expect that, therefore, we've drafted the defensible

         19  bill.

         20                 COUNCIL MEMBER JAMES: Yes, I would

         21  hope you would use the bully-pulpit of the Mayor's

         22  Office to stave off any litigation.

         23                 And, again, to Mr. Walsh, I hope I am

         24  now in your good graces. Thank you.

         25                 CHAIRPERSON JACKSON: Thank you very
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          2  much.

          3                 We have been joined by Economic

          4  Development Committee Members Diana Reyna and Eric

          5  Gioia, and we've also been joined by Council Members

          6  Al Vann, and Leroy Comrie.

          7                 Council Member Kendall Stewart.

          8                 COUNCIL MEMBER STEWART: Thank you,

          9  Mr. Chair.

         10                 Commissioner, and Director, I'm going

         11  to let you know that the only two questions that was

         12  not asked before, based on the length of the

         13  discussion that you had with my colleagues John Liu

         14  and James, so I want to just touch base on that, and

         15  that, first of all, let me say that I'm happy that

         16  we can come to an amicable agreement and have a bill

         17  that will protect minority and woman business

         18  enterprises, but one of the things that I looked at

         19  is that these folks find it difficult in terms of,

         20  one, the amount of paperwork that they have to go

         21  through.

         22                 So, I would like to see some sort of

         23  streamlining, reducing the number of paper that they

         24  have to go through to get certification.

         25                 The other thing that I want you to
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          2  comment on is basically the fact that we all spoke

          3  about certification and maybe mentioned bonding, but

          4  the back-breaking issues for these folks are

          5  bonding, and insurance. Tell me, what can a plan

          6  that you have to really deal with these basic three

          7  issues, the streamlining and reducing the paperwork;

          8  second one is how you're going to help them in terms

          9  of bonding; and the insurance?

         10                 MS. SIMPSON: I can give two quick

         11  answers on bonding and insurance.

         12                 On bonding, we have had a $250,000

         13  threshold up until now where the City in effect

         14  self-insures and relieves the smaller firms of the

         15  obligation up to $250,000.

         16                 We're about to increase that number

         17  to $500,000 in January, so that will have a major

         18  impact particularly on small construction

         19  contractors.

         20                 We've also been working to address

         21  some of the insurance issues that have come up

         22  again, particularly in construction. We know in the

         23  post 9/11 environment that it has become harder for

         24  companies to get insurance. We have a number of

         25  changes that are coming through on the standard
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          2  construction contract this winter that will pass

          3  more of those costs to the City and make it perhaps

          4  a little easier for companies on the insurance

          5  front.

          6                 We recognize that that is a concern

          7  and perhaps Commissioner Walsh can talk to some

          8  other issues in terms of capacity building at the

          9  company level. But we're trying within the

         10  constraints of our legal system to change a contract

         11  -- excuse me.

         12                 CHAIRPERSON JACKSON: While she

         13  recovers, is there something that you wanted to say?

         14  You're sure? We can give you two minutes now.

         15                 MS. SIMPSON: No, unless you have an

         16  allergist, I'm fine.

         17                 CHAIRPERSON JACKSON: We waited 400

         18  years, we could wait two more minutes.

         19                 COMMISSIONER WALSH: There is a doctor

         20  in the house.

         21                 COMMISSIONER WALSH: Let me attempt to

         22  filibuster just a little bit. Mostly it's --

         23  Councilman Stewart, you asked about the

         24  certification issue, and I called up Commissioner

         25  Kerri Jew who heads up our division. Here is the
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          2  difficulty we have on the certification. I just

          3  asked how long is the application, it's 12 pages,

          4  and most of it is that balance between, you know,

          5  it's ensuring that the integrity of the company is

          6  there. You know, it's the background check that we

          7  all face, you know, every year through the Conflicts

          8  of Interest Boards, and, you know, it's the same

          9  deal.

         10                 What we have been doing is when we've

         11  had incomplete certifications that have come in,

         12  rather than reject them, we've gone back to small

         13  businesses, and let us work with you on this, and

         14  it's a fine balancing act. Making the information

         15  available, you know, on websites.

         16                 But if there are ways, if there are

         17  questions, ideas on how we could take this a step

         18  further, I'd be happy to do it. I'd love to see the

         19  numbers, you know, a lot higher on certification.

         20                 And my guess, now with legislation

         21  after two executive orders, we're going to see that

         22  number, you know, jump even greater.

         23                 Is there anything you want to add,

         24  Kerri?

         25                 ASSISTANT COMMISSIONER JEW: The only
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          2  thing I'd like to add --

          3                 CHAIRPERSON JACKSON: Please identify

          4  yourself for the record.

          5                 ASSISTANT COMMISSIONER JEW: Kerri

          6  Jew, Assistant Commissioner, Department of Small

          7  Business Services.

          8                 The only thing I'd like to add is in

          9  terms of certification, we also offer classes to

         10  companies who are looking to certify so that they

         11  can complete the application quickly and as

         12  completely as possible on the first try.

         13                 COMMISSIONER WALSH: We're doing that

         14  on a pretty regular basis.

         15                 ASSISTANT COMMISSIONER JEW: Yes.

         16                 COUNCIL MEMBER STEWART: Do you have

         17  any idea as to how many of these companies that are

         18  contracting under $1 million from the City?

         19                 COMMISSIONER WALSH: Under a million?

         20                 COUNCIL MEMBER STEWART: Yes. A

         21  million. Under a million.

         22                 MS. SIMPSON: I have some data on

         23  that. I don't know that I have it by dollar size,

         24  but we do have -- let's see, how about if I get back

         25  to you? I mean, I know that it's in the report. I
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          2  brought the wrong glasses, I can't really read the

          3  report. But it's on the website in the procurement

          4  indicators report and I can supply counsel to the

          5  committee with some of the numbers.

          6                 We do have a description of how many

          7  contracts we do at or below a million, and we have a

          8  description of how many vendors are registered for

          9  contracts. And I can't match them up exactly, but I

         10  can give you sort of ball parks.

         11                 COUNCIL MEMBER STEWART: Do you have

         12  any idea what happens after one becomes certified

         13  and when would they have to do -- is it a yearly

         14  renewal or three years or five years?

         15                 COMMISSIONER WALSH: I'm going to turn

         16  it over to the expert again, okay?

         17                 ASSISTANT COMMISSIONER JEW:

         18  Certification lasts for two years and then you have

         19  to recertify. We do let them know before they expire

         20  that it's time to recertify, and we do ask them to

         21  recertify in order to maintain the integrity of the

         22  process.

         23                 COUNCIL MEMBER STEWART: So the

         24  recertification is what, just filling out the forms

         25  again?
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          2                 ASSISTANT COMMISSIONER JEW: They need

          3  to submit additional information if there has been a

          4  material change. They need to -- financial records.

          5                 COMMISSIONER WALSH: It could be a

          6  change in the ownership structure. You know, it's

          7  another way of ensuring that we're dealing with

          8  minority and women-owned businesses and making sure

          9  that principals that are stated are in fact the

         10  owners of the company.

         11                 What we have done is well in advance

         12  before certification is up, is making sure that

         13  we're working with those companies and getting the

         14  information and calling back to ensure that there is

         15  a renewal.

         16                 COUNCIL MEMBER STEWART: Thank you,

         17  Mr. Chair.

         18                 CHAIRPERSON JACKSON: Thank you. We

         19  will hear from Council Members Diana Reyna, followed

         20  by Council Member Clarke.

         21                 COUNCIL MEMBER REYNA: Thank you, Mr.

         22  Chair.

         23                 I just want to take this opportunity

         24  for further clarity, because I understand that

         25  there's certification with the City, but I don't
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          2  know if we're mixing up certification with the City

          3  and creating one in the same scenario certification

          4  as an MWBE. So, I ask you, for the record, when you

          5  register with the City, does that mean you're a

          6  registered MWBE and vice versa?

          7                 When you register as an MWBE, are you

          8  registered with the City?

          9                 MS. SIMPSON: Vendor enrollment to do

         10  business with the City is an option for companies

         11  that are interested in responding to our

         12  solicitations. Our solicitations are published, so

         13  even if you're not enrolled you can win them.

         14                 The vendor enrollment is a process

         15  that we have that only becomes mandatory after you

         16  win a contract. Certifying as an MWBE is an entirely

         17  different operation.

         18                 Our goal with the technology

         19  initiative that I mentioned earlier, is to make it

         20  possible for them to do, for any vendor to do all of

         21  that through one portal, so it would go to one place

         22  on the web and they would be able to do all of that

         23  at once.

         24                 But right now you can enroll to do

         25  business with the City, but it's not a requirement.
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          2                 COUNCIL MEMBER REYNA: And it's

          3  separate and apart from MWBE certification?

          4                 MS. SIMPSON: Yes.

          5                 COUNCIL MEMBER REYNA: And when you

          6  enroll with the City it's a one-page application.

          7  And you only enroll when you win a bid, so it's

          8  never participating in a bidding process, selected

          9  as a bidder, you're not enrolled --

         10                 MS. SIMPSON: No, I'm sorry. I was

         11  intending to mean it's broader.

         12                 Yes, let's take an example. If you're

         13  a cleaning company and you want to compete for the

         14  City's cleaning services contracts, you can go to

         15  web site, you can click there. You can enroll as a

         16  cleaning company, there's a code that describes that

         17  kind of business. You can put that information in

         18  and then every agency that solicits for a cleaning

         19  contract will send you a copy of that solicitation

         20  for you to compete for, and you can get on that

         21  list.

         22                 If you don't do that, if you forget

         23  to do that, or if you don't know that you're

         24  supposed to do that, and you read the City Record,

         25  which is also on-line, and you're looking for
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          2  opportunities to do business, you can see a bid for

          3  a cleaning contract in the City Record, and you can

          4  compete for that whether or not you enrolled in the

          5  first place.

          6                 So, it's two ways to get the same

          7  information. You either get the bid because you look

          8  and you see the bid announcement, or you get the bid

          9  because it's mailed to you. One or the other.

         10                 When I said enrollment isn't

         11  mandatory, there is a piece of it, I guess in theory

         12  it's never mandatory, but if you would like to get

         13  paid, then you have to enroll eventually because we

         14  can't pay you if you don't enroll. So, at some

         15  point, if you win the bid you then have an incentive

         16  to enroll, even if you didn't previously enroll,

         17  because that's how you get a check. And that's

         18  usually important to a vendor.

         19                 COUNCIL MEMBER REYNA: I think people

         20  are more confused now than they were before. But as

         21  you can see, it's quite confusing to understand what

         22  type of certification are we talking about when you

         23  start saying certification with the City? And, so,

         24  it's hard to imagine that you have, let's say in my

         25  district I have an industrial park, is every
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          2  business in that industrial park certified as an

          3  MWBE, which would to me be making the most sense.

          4                 COMMISSIONER WALSH: They're not.

          5                 COUNCIL MEMBER REYNA: And --

          6                 COMMISSIONER WALSH: They're not. And

          7  you have a lot of minority and woman-owned

          8  businesses who are doing business with the City who

          9  are not certified, and you know, have all different

         10  reasons. One is I don't need to certify because

         11  business has been good and business has always been

         12  good. Or I don't want to deal with that financial

         13  stuff that you'll hear from people. Or, you know,

         14  there may be other reasons, and I just leaned over

         15  to Kerri when you were asking a question, Marla

         16  bought be some time, as I bought her some time

         17  before, and said, you know, do we chase those

         18  minority and woman-owned businesses that are doing

         19  business with the City, and may have been for years,

         20  who are not certified with us to date to get them

         21  engaged and certified as companies, and the answer

         22  is yes. We do that. You know, we're aggressive about

         23  that.

         24                 The same is, if we come out to your

         25  industrial park, and I've been out there, and we've
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          2  come across a company and we're talking to them

          3  about technical assistance, my hope is that bells

          4  and alarms go off with heads of staff, if they

          5  become aware of companies to make the companies

          6  aware of the opportunities, especially now with the

          7  legislation.

          8                 COUNCIL MEMBER REYNA: And you had

          9  said that there were 1,000 certified businesses with

         10  the City.

         11                 COMMISSIONER WALSH: Yes.

         12                 COUNCIL MEMBER REYNA: What does that

         13  mean? A thousand businesses registered as MWBEs?

         14                 COMMISSIONER WALSH: That's correct.

         15                 COUNCIL MEMBER REYNA: Okay.

         16                 And have you seen, is there like a

         17  targeted number that you would like to see yourself

         18  reach at the end of 2006 as a goal because in the

         19  legislation, correct me if I'm wrong, I did not see

         20  that as a particular goal, but as an individual and

         21  as a legislator, I'd like to be able to say that at

         22  the end of the day, we're reaching certain figures.

         23  Because if we're going to remain with a thousand

         24  certified businesses at the end of the calendar year

         25  of 2006, then are we making progress, or are we just
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          2  enhancing and --

          3                 COMMISSIONER WALSH: If we're at 1,000

          4  this time next year, we have failed.

          5                 Last year we did a little over 300 --

          6  362. I was going to say a little over 300 and she

          7  corrected. Three-hundred and sixty-two. And, you

          8  know, I think with the teeth in the program, mostly

          9  from the legislation, the outreach, the reciprocity

         10  and some other efforts -- I don't want to start

         11  doubling the numbers. I know Karen was in the back

         12  of the room, but the Mayor's Office of Operations is

         13  in the back of the room, you know, they'll end up

         14  changing my numbers again.

         15                 But, look, I think with legislation,

         16  the game changes dramatically because it will be a

         17  signal. There's a number of groups here in the front

         18  row that represent different alliances and

         19  non-profit organizations that will end up getting

         20  the word out about, you know, legislation has been

         21  passed, this is for real. The ACCOs have been told

         22  that they better get going, a score card, you know,

         23  hold them accountable.

         24                 MS. SIMPSON: The ACCOs will also --

         25                 COUNCIL MEMBER REYNA: I'm sorry, I
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          2  just want to be able to, for the record, if you can

          3  spell out the acronym of ACCO?

          4                 MS. SIMPSON: Agency Chief Contracting

          5  Officer.

          6                 COUNCIL MEMBER REYNA: Thank you.

          7                 MS. SIMPSON: What will happen, we're

          8  doing business now, as Commissioner Walsh said, with

          9  lots of companies that we believe are minority or

         10  women-owned, but they have not yet certified because

         11  they did not see a benefit to them.

         12                 But with the participation goals that

         13  are in this program, the agency will want to take

         14  credit for achieving its goal, and the agency, apart

         15  from the business, the City agency will want to be

         16  sure that all their companies are certified because

         17  that's the only way they will get credit for meeting

         18  their participation goal.

         19                 So, some of the companies that have

         20  done business with us as minority vendors for years,

         21  and have not yet certified, will be contacted not

         22  only by us and by Commissioner Walsh and his staff,

         23  but by their individual agencies saying we need you

         24  to certify, let us help you.

         25                 You know, so hopefully that will pick
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          2  up registrations, certifications as well.

          3                 COUNCIL MEMBER REYNA: And as far as,

          4  I have great expectations as far as the study that

          5  you're going to continue to work on for the

          6  following years, as far as available data, because

          7  significantly in the report there was a disparity as

          8  far as Latinos were concerned, and I know that that

          9  is one of the major goals in trying to make sure we

         10  account for in the next 12 months.

         11                 Can you just share with us, you know,

         12  am I correct in saying that? Are you going to be

         13  vigilant in that category? It was not just the

         14  Latino category, it was also the Asian American, I

         15  believe, and women category.

         16                 MS. SIMPSON: We're definitely going

         17  to proceed to do that study and get a credible,

         18  reliable study that we can face new goals on.

         19                 Obviously at this stage, having not

         20  done the study, I can't prejudge how it will come

         21  out, but we believe that there are firms around the

         22  country that are qualified to do this work. We know

         23  exactly what the scope of the study needs to be, and

         24  obviously the Council having taken the first step of

         25  supporting the disparity study that led to this bill
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          2  gives us a leg up to start with. So, we expect to do

          3  that, and we're going to do that, and maybe it lay

          4  upon the effectiveness of this program.

          5                 COUNCIL MEMBER REYNA: I just want to

          6  point out that in having asked specifically who was

          7  contacted to reach these categories, I specifically

          8  asked did someone reach out to the Evico (phonetic)

          9  local industrial park, and this is one of four

         10  different parks, correct, Commissioner? In the City

         11  of New York, to find this available data.

         12                 And I was told, no, that they were

         13  not reached, and so in your efforts next year to

         14  document, would you be reaching out to your obvious

         15  audiences such as your industrial parks?

         16                 MS. SIMPSON: I will be, just to be

         17  clear, we will do this through a vendor that has

         18  expertise, and assuming that they believe, I think

         19  that that's what we should do, I'm not going to

         20  dictate how they do their research, because that

         21  would taint the outcome of their research. But we

         22  will certainly make available to them lists of every

         23  business association that we're aware of in the City

         24  of New York, every industrial park, every Business

         25  Improvement District, every association, you know,
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          2  that we think would have any amount of data for them

          3  to go get and we will monitor them vigilantly to try

          4  and ensure that they do a credible amount of

          5  research.

          6                 I think there is, because most of

          7  these studies have been tested in court, there is a

          8  whole body of law about what they're supposed to do

          9  and how they do it. So, I'm not going to presume to

         10  tell them exactly how to do that, but I think those

         11  are all excellent suggestions, and I would make them

         12  myself, as well, as we proceed.

         13                 COUNCIL MEMBER REYNA: And I think the

         14  contractor that was held responsible for this study

         15  did a phenomenal job, but I think it became very

         16  apparent that it was difficult for them to access

         17  this data, this available data, now that we're

         18  learning the difference between actually collecting

         19  data, reaching out to folks, and then if you don't

         20  get a response back, how that skews numbers within

         21  the data.

         22                 And I know that had a lot to do with

         23  the outcome of the study. I'd hate for that to be

         24  the underlying reason as to why our next study would

         25  not identify these groups accurately next time
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          2  around, because then there won't be a third time

          3  around to continue saying the same thing.

          4                 There has to be then more reason,

          5  more problems that are present that people are not

          6  identifying that has nothing to do with availability

          7  or not.

          8                 Thank you.

          9                 CHAIRPERSON JACKSON: You're welcome.

         10                 Council Member Yvette Clarke.

         11                 COUNCIL MEMBER CLARKE: Thank you, Mr.

         12  Chair.

         13                 And I want to thank everyone in the

         14  room, quite frankly, because we've really reached a

         15  milestone here with respect to MWBE. This is an

         16  issue whose time has come, and I guess we have what

         17  you call a perfect storm in terms of goodwill, with

         18  respect to moving forward with this issue, and with

         19  this concern in our City.

         20                 To my colleagues, who expressed

         21  concerns about this study and groups that may not be

         22  as represented in the study, as one would have

         23  hoped, I believe that indeed this study will open up

         24  a panacea of things that will include many people

         25  who are currently not included in the City's
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          2  contracting practices. And that in the future, it

          3  will shape how we move forward as a City overall

          4  with respect to companies and those wishing to do

          5  business with the City.

          6                 The one thing that I wanted to

          7  differentiate here is the difference between newly

          8  certified companies and going through the

          9  certification process and companies that are already

         10  available, which is really the crux of the study

         11  that we had.

         12                 Disparity was able to be demonstrated

         13  because there were companies available to do the

         14  work, they have just never been given the

         15  opportunity, and I think that this is going to be a

         16  multi-pronged approach, in terms of really looking

         17  at the talent in this City, and making sure that

         18  they're an active participant in all of the work

         19  that the City has to offer. So, I don't want us to

         20  get too caught up in all of the nuances. We're going

         21  to leave that to the good folks in the agencies who

         22  have the expertise to make sure that's done. But we

         23  want to be clear here, that the City of New York for

         24  a long time now has not been using all of the talent

         25  and expertise that exists here, and that that's why
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          2  this disparity study is so critical. It brings

          3  disinfectant and sunshine to an issue that no one

          4  would have taken the time to really look at, had not

          5  the City Council embarked on a disparity study, and

          6  I hope that folks recognize just how critical and

          7  essential this was.

          8                 I have a couple of questions, the

          9  first having to do with the ACCOs, because it seems

         10  to me that a number of the individuals who have

         11  served in that capacity over time just became

         12  accustomed to doing business in a particular way.

         13  You as much as said that. And I don't know whether

         14  it's discriminatory or not and I don't want to pass

         15  that kind of judgment, but it's very clear to me

         16  that there was a pattern and a practice amongst

         17  certain individuals that to a certain extent were

         18  overlooked, the variety of available vendors out

         19  there.

         20                 Have you begun, Ms. Simpson, to have

         21  those types of conversations about how we're going

         22  to, I guess, readjust the mindset in anticipation of

         23  trying to meet the goals that are here? Because

         24  certainly people are sort of stuck in a pattern and

         25  a practice of doing things in a particular way, it's
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          2  kind of hard to depart from that, it becomes

          3  habitual to a certain degree, and what we're trying

          4  to do here is break hold habits.

          5                 MS. SIMPSON: We've had very many of

          6  those discussions and I'm very optimistic, that as

          7  I've said on a number of occasions, I think the

          8  ACCOs are more than willing partners in this effort.

          9  I'll give you two small sort of illustrations or

         10  comments.

         11                 One is on the question of, for

         12  example, small purchases, where we implemented the

         13  five plus five technology to increase the access of

         14  minority firms to that level of business. Everyone

         15  has been enthusiastic about it. What we have become

         16  aware of, which is a big factor in our technology

         17  initiative, our list technology right now doesn't

         18  work as well as it should because firms can enroll

         19  in a limitless number of codes, lists, and then the

         20  lists grow to be very, very large, and the

         21  consequences that the real firm who is actually

         22  doing that business is buried in a list of 800

         23  companies, not all of whom are even in the right

         24  business, and that reduces their chances as an MWBE

         25  of being pulled in the random draw.
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          2                 We need to get our lists under

          3  control so that they are more reflective of, as you

          4  say, who is really available to do the work. And we

          5  are sure if we do that, that we'll be able to

          6  substantially increase the small purchase business

          7  that they get. In order to do that, we have to build

          8  this new computer system that I've been talking

          9  about, and we're aggressively moving on that, and

         10  the ACCOs are extremely enthusiastic about that

         11  initiative.

         12                 The second illustration I would give

         13  you is on the micro-purchase level. I had a couple

         14  agencies get into trouble, or at least get questions

         15  raised about their purchasing because they were,

         16  they're now so convinced that we want them to use

         17  minority firms that they found some minority firms

         18  that they enjoyed doing business with and they're

         19  now directing dozens, if not hundreds of purchases

         20  to the minority firms and getting questions about

         21  whether they followed the rules in terms of getting

         22  competition from others.

         23                 So, obviously we have to give them

         24  guidance about how to do it right. We have to put

         25  the programs rules and guidelines together and I'm
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          2  looking to Commissioner Walsh to help with that task

          3  at the beginning of the program. But I absolutely do

          4  not believe that the ACCOs are going to be an

          5  impediment to this at all. I think that they're

          6  fully on board.

          7                 COMMISSIONER WALSH: If I just can

          8  add, Councilwoman? We have a woman in our staff,

          9  Suzanne Dear. I don't know if she's here.

         10                 Stand up, if you could. Just to

         11  identify yourself. She comes from the Department of

         12  Correction where she was head of Capital

         13  Construction. You heard Marla talk about those

         14  projects, and those are the ones we really need to

         15  break through on.

         16                 We've been doing a couple of things,

         17  not only just meeting the ACCOs, and I've Marla at

         18  these meetings and it's truly amazing, the C change

         19  that is beginning to take place with her leadership.

         20                 But Kerri and Suzanne and some of the

         21  other staff has been meeting with DOT and Parks and

         22  Design and Construction and DEP and asking about the

         23  projects that they have underway: What's in the

         24  pipeline? Have you gone through our list of MWBEs?

         25  Do you have companies that are MWBEs that perhaps
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          2  are not certified, and looking to make those

          3  connections. And I think we could end up doing more

          4  and more of that.

          5                 In fact, we are doing more of that.

          6  Kerry mentioned to me that through a recent meeting

          7  with DOT we were able to line up, what is it a

          8  million dollar contract? Seven-million dollar

          9  contract. I thought it was a million. A $7 million

         10  contract. Now, would that have happened if we didn't

         11  intervene? I don't know. But this company was able

         12  to look, you know, face-to-face, eye-to-eye, with

         13  the folks at DOT that were making a decision, and,

         14  look, this is why Chambers exist. This is why you

         15  have different associations, is to break some of

         16  those barriers so that companies have the ability to

         17  network and make relationships, and we're going to

         18  be very aggressive about that. And I think doing it

         19  individually, and finding out exactly what projects

         20  like that.

         21                 The other one you did was the

         22  Highline. The Highline Project. What's happening

         23  with the Highline? Who is being hired - landscape,

         24  iron work, the equipment, lighting? And how can we

         25  get a piece of the action for some of the small
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          2  businesses there?

          3                 COUNCIL MEMBER CLARKE: And then the

          4  other piece that I'd like to really put on your

          5  radar has to do with those companies that are

          6  already doing business with the City. Many who have

          7  time and time again bid for contracts, and due to,

          8  you know, of course the discretion of I guess

          9  whoever does the assessment of their bids, you know,

         10  there's no way for them to necessarily dispute a

         11  finding.

         12                 I had the incident, the occasion,

         13  quite frankly, to have a conversation with a

         14  contractor very recently, and this individual has

         15  done work with the City, and had bid a contract, had

         16  a $10,000 differential in terms of their estimate,

         17  and was denied the contract, in terms of it being

         18  this lowest bid. This is just an anecdote. But the

         19  next lowest bidder to that individual, was a million

         20  dollars more than what that person bid. And had he

         21  just added another $10,000 to his bid he would have

         22  been selected as the lowest bidder.

         23                 How do you deal with the discrepancy

         24  between someone who bid a million dollars more

         25  versus someone who underbid by $10,000, and that
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          2  person happened to be a minority-owned business, but

          3  the person who bid a million dollars more was a

          4  majority firm. You know, these types of anecdotes,

          5  I'm sure we can get a lot. And this is recently, you

          6  know what I'm saying? So this is after we've had all

          7  of the bruhaha, all of the discussion, all of the

          8  back and forth and the heated conversations about

          9  our concerns, and this continues to be a practice at

         10  least with one individual. I can't say how pervasive

         11  it is, and I wouldn't begin to speculate, but I

         12  would say that how does one reconcile something like

         13  that? And who gives the training to an individual

         14  who has that decision-making power, and how does the

         15  person who has done the bidding, who do they speak

         16  to about something like that to get further

         17  consideration?

         18                 MS. SIMPSON: They can always call my

         19  office, and I would appreciate if you would suggest

         20  that they do that even at this date and forward us

         21  any paperwork that you have on the information.

         22                 Obviously under this program there

         23  are specific measures that would be put in place

         24  with my office working to ensure that agencies met

         25  regularly with those who have not succeeded in the
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          2  bidding process to address issues like that.

          3                 COUNCIL MEMBER CLARKE: Marla, may I

          4  just add that the person who did end up actually

          5  getting the contract was the person that always gets

          6  the contract, after this person was actually

          7  awarded, but then recalled because of the $10,000

          8  discrepancy.

          9                 MS. SIMPSON: Right. There were a

         10  couple of issues, and, again, I can't judge it

         11  without having all the papers in front of me. It

         12  sounds to me like the agency felt and presumably on

         13  Counsel's advice, that they had a legal requirement

         14  that was applicable that caused them to take that

         15  action.

         16                 No agency in this Administration

         17  would ever deliberately spend a million dollars

         18  extra and then try to go to OMB and explain why they

         19  had done that, unless there was in their judgment

         20  some kind of a legal requirement that triggered this

         21  problem and that they felt was insurmountable.

         22                 Whether it was or wasn't

         23  insurmountable, I can't tell you now because I

         24  didn't have the opportunity then to intervene and

         25  see if there was a way we could fix it. But
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          2  obviously they did it.

          3                 COUNCIL MEMBER CLARKE: I understand

          4  what you're saying, but the key element to what you

          5  just said to me was in that person's judgment, and

          6  all I'm asking about, is there some sort of

          7  mechanism that we're going to put in place where

          8  individuals, because if, in fact, there is something

          9  that justifies it, I think it's important for people

         10  to know, because the next time around they don't

         11  have to go through that type of thing and they don't

         12  have to speculate as to why this may or may not have

         13  happened. But if there's some sort of tribunal, some

         14  sort of place where people can go and find out that

         15  information, to me it's demystifying the process.

         16  And this way no one is accused of saying, well,

         17  because this person always gets work with the City,

         18  I was denied. You know what I'm saying?

         19                 MS. SIMPSON: I do.

         20                 COUNCIL MEMBER CLARKE: And that's why

         21  I think this process is so important because it

         22  brings transparency. And to the extent that we can

         23  make every level of what we're doing here right now

         24  through this day forward transparent to the people

         25  of the City of New York, I think we're doing a real
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          2  good public policy for the people of the City of New

          3  York, and for future administrations, quite frankly.

          4                 So, I just wanted to bring that,

          5  because I think these are the next pieces that we're

          6  going to be grappling with as opposed to how do we

          7  begin to certify people, because as the Commissioner

          8  says, people are dialing 3-1-1, saying how do I get

          9  in, how do I get in? Because we're making this known

         10  in our communities that, hey, you've got a business,

         11  the City wants to do business with you. Now we want

         12  to make sure that all of the corridors are clear for

         13  them to be able to have access, that everything that

         14  needs to be worked out systemically, be it dealing

         15  with the electronic piece that you need to put in

         16  place or anything else, that we're beginning to have

         17  those conversations internally so that this thing is

         18  really a success story.

         19                 I don't want to see another ten years

         20  go by, and, you know, we deal with high unemployment

         21  in communities of color, because they're not getting

         22  hired by the majority firms and the minority firms

         23  have been stomped out because we can't find a way to

         24  contract with them.

         25                 I don't want to see that happen, and
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          2  I know neither does this Administration. So to the

          3  extent that we can look at this piece by piece, deal

          4  with the anecdotes as they come up, use them as a

          5  learning tool so that we can open up new avenues for

          6  these companies to do business with the City, I

          7  think we're doing a great thing. And I want to thank

          8  you all for all of your hard work in making this

          9  happen.

         10                 MS. SIMPSON: You're welcome.

         11                 COUNCIL MEMBER CLARKE: Thank you, Mr.

         12  Chair.

         13                 CHAIRPERSON JACKSON: Thank you,

         14  Council member.

         15                 Council Member Leroy Comrie, the

         16  Majority Whip.

         17                 COUNCIL MEMBER COMRIE: Good

         18  afternoon, everyone. I just want to congratulate all

         19  of the parties that are in the room to getting to

         20  this point. It's been, after a lot of discussion, a

         21  lot of angst to get to this point where we're

         22  somewhat in agreement to put together a legislation

         23  to deal with an inherent disparity.

         24                 As I'm listening as I'm sitting here,

         25  I'm getting worried about what is a disparity and
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          2  what is the ability of people that understand that

          3  they are compromised to actually get a leg up in

          4  this process, and while I appreciate everything

          5  that's been done to date, and understanding that we

          6  need to put something in writing, I'm starting to

          7  get concerned, especially when you start to talk

          8  about enrollment, versus non-enrollment, people that

          9  are looking on the website to bid, people have

         10  relations and historical relations or opportunities

         11  to interact with ACCOs over a long period of time,

         12  as opposed to people that had no understanding of

         13  what the process is.

         14                 And I would hope that as we move

         15  forward in this process, that we get a more working

         16  understanding of that.

         17                 So, my question really is, how are we

         18  going to roll this out, and what is the process of

         19  making these announcements so that people can

         20  understand that there's a new opportunity, a new

         21  vehicle, a new culture, a new climate, where

         22  minorities can feel free to do business or

         23  re-engage. Because a lot of the people that have

         24  disengaged have disengaged because they just felt

         25  disenfranchised.
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          2                 What is going to be the process of

          3  roll-out to make these announcements? What is going

          4  to be the process of roll out to have some kind of

          5  public demonstration that there's a new climate in

          6  New York City?

          7                 COMMISSIONER WALSH: Well, the answer

          8  to the question is, we should be doing something

          9  jointly, the City Council and the Mayor obviously,

         10  when the legislation is passed. And our office and

         11  other offices should be, you know, at the forefront

         12  of this in terms of getting the word out.

         13                 You know, you could do press

         14  conferences, but press conferences come and go.

         15                 I'll tell you what I will do. Let me

         16  put a good deal of thought into this and come back

         17  to you within the week with a laundry list of the

         18  things that we are going to do to make sure that the

         19  word is out.

         20                 You know, beyond the press release.

         21  Websites, materials, you know, we have 201 Local

         22  Development Corporations, we have 52 Business

         23  Improvement Districts, we have 16, you know,

         24  industrial business zones that are in our agency. We

         25  have existing organizations. We have a number of

                                                            96

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  associations, and these are, you know, the good news

          3  is we have a good network, but we probably should be

          4  thinking about doing something jointly, because

          5  we've worked hard on this and there were

          6  differences, and obviously a good coming together on

          7  something that's real and important. I think it goes

          8  beyond, you know, what our agency does. I think

          9  it's, you know, pretty much across the board in

         10  getting the word out into the community.

         11                 So, you know, when we did the first

         12  announcement on Executive Order 36, I think it was

         13  wildly celebrated and recognized that there was

         14  going to be a new direction. You could argue whether

         15  it was slow or whatever -- but there was a great

         16  deal of feeling. I know up in Albany, for example,

         17  in February there is always an African American,

         18  Latino Caucus that goes on. We should figure out how

         19  we can end up using that conference, if you will, to

         20  pump up and educate and get the word out and, you

         21  know, it's not going to happen in one announcement.

         22  I guess that's what I'm saying. It's not going to

         23  happen in one announcement.

         24                 And let me take a shot at the start

         25  of that, but also being sensitive that it's not just
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          2  -- it's all of us, we've all got to be in on it in

          3  terms of getting the word out.

          4                 COUNCIL MEMBER COMRIE: I

          5  wholeheartedly agree with you. I want to offer my

          6  assistance in any way possible.

          7                 COMMISSIONER WALSH: Okay.

          8                 COUNCIL MEMBER COMRIE: I just want to

          9  throw that out, because I realize that, you know,

         10  information, and when you get information, sometimes

         11  it's difficult because there are always notices, the

         12  snail-mail, versus e-mail, versus even an awareness

         13  can be critical to a business's future.

         14                 And Council Member Tish James

         15  reminded me that we're going to do our own caucus

         16  weekend for the first time in '06 under her

         17  leadership, so you can talk to her about that also.

         18                 COMMISSIONER WALSH: I think this

         19  would be a great way. And if we could play any role

         20  in terms of providing, you know, information -- you

         21  know, I really feel good about the folks that we

         22  have. I singled out Suzanne before, Kerri and

         23  Caroline and Gordon and a whole bunch, Phyllis

         24  Atwater, who heads up certification, we'll come en

         25  masse, you know, to help out and make things happen,
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          2  and we have to do more and more and more of that as

          3  we go forward.

          4                 COUNCIL MEMBER COMRIE: All right, I

          5  just want to throw that out because I think we are

          6  at a good point, and I wanted to bring it out for

          7  two reasons. I think you need to start thinking

          8  about that for the '07 budget, so that you can start

          9  fighting for more money for your agency, which I

         10  think that the people here would support if it was

         11  built around outreach and networking. And I see you

         12  smiling, getting more money out of the City is a

         13  difficult thing.

         14                 COMMISSIONER WALSH: I'm just thinking

         15  about, Councilman, I'm thinking about the trouble

         16  I'm going to get in with OMB if you keep talking

         17  like that.

         18                 COUNCIL MEMBER COMRIE: I understand.

         19  That's why I want to raise the money issue now,

         20  because in order to do a proper outreach to raise

         21  your applicants from 300 from last year to 1,000 for

         22  next year, you need some opportunities to do real

         23  outreach, you need opportunities to get, not just on

         24  the Mayor's website when it pops up, not just that a

         25  CACKY (phonetic) meeting or AMNY (phonetic) or, you
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          2  know, I'll start naming councils, I'll get in

          3  trouble. But there needs to be a real opportunity, a

          4  systemic opportunity to change the culture and to do

          5  that, frankly, you're going to need some more money,

          6  an agency maybe hire some more personnel in working

          7  with that Council, not just to press releases but

          8  events where we go into the communities and select

          9  businesses and highlight them on a regular basis in

         10  the fact that they have now just decided that they

         11  can do business with the City.

         12                 And as I've told you at other

         13  meetings, I've had business people who would rather

         14  go outside the City because of the problems of

         15  dealing with the City, and if we can change that

         16  mindset by using living examples, I think that would

         17  also change it.

         18                 And then just on the opportunity to

         19  work with ACCOs in a public way, maybe in a new

         20  different type, new format, where we show their

         21  success stories in doing outreach, would show some

         22  change and real systemic culture.

         23                 So, I just wanted to throw that out.

         24  You know, I wanted to congratulate the two

         25  co-chairmen, Councilman Sanders and Jackson, because
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          2  they did all the work. I just come in and start all

          3  the trouble. And Rob Newman and all of the previous

          4  counsels, and your staff and the Mayor's staff for

          5  getting us to this point today, and I'd like to see

          6  this sustained and systemic and I hope that we can

          7  make sure that happens.

          8                 Thank you.

          9                 CHAIRPERSON JACKSON: Thank you,

         10  Council Member Comrie.

         11                 My co-chair, Council Member James

         12  Sanders, Jr.

         13                 CHAIRPERSON SANDERS: New York State

         14  has a report card that it puts out over its own

         15  MWBE-type programs and they've been doing it for

         16  several years, and for several years they have been

         17  failing by their own admissions to reach their

         18  goals, sometimes dismally.

         19                 I'm really trying to find out how we

         20  can make sure that we don't follow in that

         21  footsteps, in those footsteps to just categorize our

         22  failure and that we do something about it.

         23                 It doesn't, to me it doesn't matter

         24  much if an ACCO is Latino or Asian or black or white

         25  for that matter, if they have terrible rules and
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          2  regulations that stop us from reaching our goals.

          3  While it is commendable that we reflect the beauty

          4  and the diversity of New York City, it's even more

          5  commendable that we find ways of working on these

          6  rules and regulations to ensure that this

          7  conversation that we're having is not one that we

          8  will have in the next year and the year after that

          9  ad infinitim, seemingly.

         10                 I threw out the idea, and I think

         11  that here is a business concept that we can play

         12  with. What about the idea of rewarding agencies for

         13  compliance? Why can't we put a certain amount in a

         14  budget and say if you meet the goals, your agency

         15  will get even more dollars to do very worthy

         16  director or commissioner goals if you wish? That way

         17  we can use the market system, if you wish, to

         18  encourage participation here, or conversely the idea

         19  of punishing agencies is a possibility. I like the

         20  idea of rewarding compliance.

         21                 What do you think of these ideas?

         22                 MS. SIMPSON: We're already, I think

         23  experimenting with carrot and stick approaches for

         24  agency performance, and I think they're very

         25  successful even without monetary reward for the
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          2  agency. It is very clear that nothing gets the

          3  commissioner's, any commissioner's attention more

          4  than the notion that the Mayor will be informed of

          5  their particular achievement or lack of achievement.

          6                 In the Contracts Committee I've

          7  discussed at various times our efforts to streamline

          8  the procurement process to make, for example,

          9  contracts be done on a timely fashion, some of our

         10  agencies have greater problems with timeliness than

         11  others. And I have made changes in the level of

         12  authority given to agencies based on their, either

         13  excellent or not so excellent performance on

         14  timeliness. It gets the Commissioner's attention

         15  immediately. Those notices go out, they know the

         16  Mayor is going to see them, they know they are being

         17  compared to other commissioners, they know

         18  immediately that there's a consequence to that, and

         19  we have seen agencies that had been lagging in their

         20  performance dramatically change based on the notion

         21  that they're being unfavorably compared to each

         22  other.

         23                 So, I think that's a very significant

         24  and powerful incentive.

         25                 There are two points I want to make
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          2  about demystifying the bidding process, which sort

          3  of goes in the same direction.

          4                 I'm going to talk mainly about

          5  construction. As someone who has been involved in

          6  framing this legislation, I know you're aware that

          7  its greatest impact will be on the construction

          8  arena.

          9                 In construction we are constrained by

         10  state law for virtually all of our prime contracts.

         11  We have to award them on a low bid basis. So, our

         12  goal on prime contracts is to build capacity so that

         13  minority and women-owned firms will win those

         14  contracts by submitting the low bid, and we

         15  obviously need to address circumstances such as

         16  Council Member Clarke indicated about the company

         17  who is coming so close to being able to satisfy a

         18  low bid and then somehow gets knocked out on a

         19  technicality, we need to make sure that the agencies

         20  don't abuse that process and we need to make sure

         21  that the vendors are trained as to how to avoid

         22  mistakes.

         23                 But basically the goal with prime

         24  contracts, and we're setting Citywide goals for

         25  agencies to aspire to, even on the prime contracts
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          2  that they don't really have control over. They have

          3  to take the low bid, but we're putting those goals

          4  out there and we're going to measure how they, how

          5  close they come, and we're going to be judging them

          6  on their outreach efforts in order to try and

          7  increase the chances that even on those straight

          8  low-bid contracts, they will be a able to make

          9  substantial progress toward increasing that pool.

         10                 On subcontracts, that's a very large

         11  piece of business. We estimate it's in excess of

         12  $1.5 billion, in subcontracts that is less than, up

         13  to or less than $1 million. And that's an area where

         14  we believe that by ensuring that we hold our prime

         15  contractors accountable, we can make, again,

         16  dramatic substantial progress at raising the

         17  participation levels by minority and women-owned

         18  subcontractors, up to the point and perhaps

         19  exceeding the point that we've set as our goal. And

         20  we will do that by really boring into all of the

         21  information that the agency has, understanding the

         22  market place. Are there more minority firms

         23  available for a plumbing contract than for a bridge

         24  contract? Are there fewer in this industry or that

         25  industry? Should we set the goal high for this
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          2  contract because we know we can find more minority

          3  firms, and then make up for the areas where maybe we

          4  don't have as many minority firms competing for, you

          5  know, pick a thing, excavation or some other area of

          6  construction.

          7                 We've set ambitious goals and we're

          8  really going to hold the agency's feet to the fire

          9  to ensure that they meet those goals, again, in

         10  partnership with SBS, in terms of making sure that

         11  they reach the vendor community and make them aware,

         12  and we have to make that match in the private

         13  sector.

         14                 We have to make sure that the private

         15  companies that are primes to know the available subs

         16  that are out there that are working with

         17  Commissioner Walsh who are ready, willing and able

         18  to do that construction work.

         19                 It's an ambitious task. It's a lot of

         20  money on that table, but we expect that with this

         21  bill that we should have the tools, both to

         22  encourage that participation and to measure it.

         23                 CHAIRPERSON SANDERS: A concern was

         24  raised earlier in our conversation about the

         25  findings and/or the quality of the report. I wanted
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          2  to also weigh-in and agree that this report is a

          3  great report, and that any shortcomings that some

          4  may find in the report, I urge you not to look at

          5  the authors of the report, nor the Mayor's Office,

          6  nor the Council as the source of your discomfort. I

          7  urge you to look at the prior Administration, which

          8  the record keeping is the chief culprit here, if one

          9  were to say, if one were to look for culprits. And I

         10  urge you to save some of our fury for where it

         11  really comes from, the problem. If there is a

         12  problem, save some of it for that.

         13                 This report was actually a

         14  detectives' work, where information had to be

         15  culled. It might be fair to characterize it as a

         16  crime scene investigation, but I wouldn't. However,

         17  I wouldn't.

         18                 So, I would urge people to really

         19  look at that as the source of the problem, if there

         20  is a problem.

         21                 But the beauty of the report and the

         22  strength here is that within 12 months we're

         23  reexamining all of these things and it gives all of

         24  us the ability to get out to people and have them

         25  participate. Get out to people, to the business
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          2  community, and really involve yourselves so that we

          3  can ensure that we finally have the even playing

          4  field that all true New Yorkers want and deserve.

          5                 My little encouragement for the

          6  Department of Small Business Services is that we're

          7  about to go into the budget battles as we usually

          8  do, and I'm encouraging you to make sure that the

          9  compliance part is held harmless in these budget

         10  battles, that even if one were just to put it out

         11  there and even though we say we may take it back and

         12  we'll hold it, just the idea of putting out the

         13  compliance part of the organization suggests that we

         14  don't have as strong a commitment.

         15                 Now, I know that that's not true. I

         16  know our commitment is incredibly strong, and the

         17  best way to see that is in the budget process where

         18  we hold those parts that are most useful in pushing

         19  for the justice, that we all want to see, we hold it

         20  sacred. I know that I will see that, so I don't have

         21  to go into that.

         22                 I do want to quickly thank three more

         23  people who should have been thanked here, because

         24  Freddy Kaplan, the Counsel to the Committee on

         25  Economic Development, Jeff Haberman, the Director of
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          2  the Council's Infrastructure Division, really

          3  deserves a great deal of help, and of course, the

          4  ubiquitous Dotty Conway, whose name I just really

          5  done a great disservice to, who is, of course, our

          6  Legislative Policy Analyst, deserves a great deal of

          7  thanks.

          8                 Let me apologize, first things first,

          9  that I have to leave in around 15 minutes. I am the

         10  Chair of the Airport Advisory Committee, which has a

         11  meeting a little bit later today, and I want to put

         12  some money in circulation so that I can see all of

         13  your happy faces as you apply for this type of

         14  money.

         15                 So, I apologize. It has nothing to do

         16  that I'm not interested in hearing your concerns.

         17  They are of great interest to me. I will stay as

         18  long as I can.

         19                 Mr. Chair, I turn this back to your

         20  able hands.

         21                 CHAIRPERSON JACKSON: Thank you.

         22                 Anybody else have any questions of

         23  this panel?

         24                 Council Member Al Vann of Brooklyn.

         25                 COUNCIL MEMBER VANN: Yes, thank you,
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          2  Mr. Chair. I'll be very, very brief. Because I

          3  really wanted to hear from some of the others who

          4  came to give testimony. So, I'll mention three

          5  things very briefly.

          6                 My experience is that if a Governor

          7  or a Mayor wants something to happen, it is indeed

          8  their priority, it would happen. You know, if you

          9  want a 3-1-1 system, or if you want to raise

         10  property taxes, whatever is the priority of the

         11  Administration, it's important to them to get it

         12  done.

         13                 I'm assuming then, because there was

         14  collaboration with this legislation, that it's

         15  something that the Mayor wants. Then if he does,

         16  then it will be successful and we will increase

         17  significantly our numbers.

         18                 And that's made easier by this

         19  legislation because it creates structure for

         20  accountability. And that's the key. When you can't

         21  change the culture, you have to have accountability.

         22  And, so, again, if the Mayor wants, if you've got a

         23  system of accountability, all that says to me that

         24  this thing can happen.

         25                 I would differ with one of my

                                                            110

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  co-chairs to the extent that I think that it's very

          3  important that the ACCOs be reflective of the

          4  diversity. I think it's important that they

          5  represent the new majority in this City, because I

          6  think they will reflect that commitment that I hope

          7  has come from the Mayor, and also reflect the need

          8  that they know is coming from the community.

          9                 So, those three things together gives

         10  us a lot of hope that this indeed can be successful,

         11  and I'm looking to hear from our MWBE people to see

         12  what other things need to be incorporated.

         13                 Thank you for the support and work

         14  and your testimony here this day. Your work has been

         15  very, very helpful. Thank you, to the chairs.

         16                 CHAIRPERSON JACKSON: You're welcome.

         17                 Well, I want to thank you for coming

         18  in and giving us the opportunity. Let me just spell

         19  out before you leave, everybody here, the way we

         20  anticipate the time frame.

         21                 This is a hearing today where we're

         22  hearing testimony. We will have another hearing

         23  scheduled on the 22nd. I'm sorry, 20th, which is

         24  next Tuesday. I'm sorry. And where the Committee

         25  will hold testimony and we expect at that time to

                                                            111

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  vote out this bill out of Committee, and expecting

          3  it to be considered at the full Council meeting on

          4  the 21st, the following day, Wednesday. And we are

          5  hoping and expecting the Mayor to sign it into law

          6  by 12/31 of '05. That's what the time frame is that

          7  we're looking at. So, I want to thank you both for

          8  coming.

          9                 COMMISSIONER WALSH: Mr. Chairman, if

         10  I can say one thing, and it will be very brief?

         11                 CHAIRPERSON JACKSON: Sure.

         12                 COMMISSIONER WALSH: One is thanks to

         13  all of you on the negotiations and putting this

         14  together and making this happen.

         15                 We obviously are very committed on

         16  this. I would be remiss not to thank Robert Newman,

         17  who has been in negotiations working with the quiet

         18  man in our agency, that holds a big stick, and

         19  that's Andy Schwartz, our First Deputy Commissioner.

         20                 I get up here, you know, I often get

         21  a lot of credit for the work that Andy Schwartz has

         22  done in this agency. And if there is anyone that has

         23  built the apparatus over the last four years of an

         24  MWBE program, it's been Andy Schwartz and he

         25  deserves a lot of credit and should be recognized
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          2  for it.

          3                 So, Robert, thank you very much,

          4  throughout the last couple of months, working with

          5  us in a very professional way.

          6                 MS. SIMPSON: And I would like to echo

          7  those comments as well, and thank everyone on the

          8  staff of the Mayor's Office of Contract Services. I

          9  think in particular, while many people have had a

         10  role in this, the one piece of information or large

         11  pieces of information that we've been able to

         12  assemble through our data wizard Ezra Polanski, who

         13  has produced most of the new data that you've been

         14  able to see and that we hope to rely on. We're very,

         15  very pleased with the commitment that our staff has,

         16  and we're happy to join you on this, and I wish you

         17  all a happy holiday.

         18                 CHAIRPERSON JACKSON: Thanks for

         19  coming in.

         20                 The first panel that we're going to

         21  hear from is James Heyliger, the Association of

         22  Minority Enterprises, and Minority Business

         23  Leadership Council.

         24                 Walter Edwards from the Harlem

         25  Business Alliance, and who is also a minority
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          2  business enterprize full spectrum, Lloyd Douglas who

          3  is a minority business enterprise, with Lloyd

          4  Douglas Consulting, and Mark O'Luck, minority

          5  business enterprise with Spectrum PC Corp. So, would

          6  you please come forward?

          7                 Welcome, gentlemen. Could you just,

          8  for the record, state your name and your

          9  associations. Even though I may have introduced you,

         10  it's important that we get that on the record

         11  because it's voice recognition. And we're going to

         12  set a time limit per speaking at four minutes per

         13  speaker, and if you need more time we may be

         14  considerate of that.

         15                 MR. HEYLIGER: Thank you. On behalf of

         16  the Minority Business Leadership Council and the

         17  Association of Minority Enterprises of New York, I

         18  would like to thank the Council for this

         19  opportunity.

         20                 I would like this morning for some of

         21  the members who are sitting here, who are

         22  representing the Minority Leadership Council, to be

         23  able to make their statements. We have read some of

         24  the legislation that you have, and I would ask

         25  Walter Edwards, of the Harlem Business Alliance,
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          2  Mark O'Luck, myself and Lloyd Douglas, to follow

          3  with some comments that we believe would be

          4  paramount to your consideration in this legislation.

          5                 CHAIRPERSON JACKSON: Okay, just

          6  before everyone introduces themselves, just identify

          7  yourself for the record.

          8                 So, Jim, just identify yourself. I'm

          9  sorry.

         10                 MR. HEYLIGER: James Heyliger,

         11  President of the Association of Minority Enterprise

         12  of New York, and co-chair of the Minority Business

         13  Leadership Council.

         14                 CHAIRPERSON JACKSON: Okay.

         15                 MR. EDWARDS: Walter Edwards, Chairman

         16  of the Harlem Business Alliance and member of the

         17  MBLC.

         18                 MR. DOUGLAS: Lloyd Douglas, Minority

         19  Business Consultant and a member of the MBLC.

         20                 MR. O'LUCK: Mark O'Luck, Spectrum

         21  Communications Corp, and a member of the MBLC.

         22                 CHAIRPERSON JACKSON: Okay.

         23                 MR. ABNEY: Albert Abney, with York

         24  College Remanufacturing Center.

         25                 CHAIRPERSON JACKSON: Thank you. You
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          2  may begin. Whoever you want to.

          3                 MR. EDWARDS: Well, it seems like they

          4  bow to age, so I guess I have to take it.

          5                 Mr. Chairman, Chairmens, it's been

          6  really rewarding to work with you and your Council

          7  and all the members of this Council in pushing for

          8  this bill.

          9                 You have been most attendant to our

         10  needs. We thank you. You know, we know that we have

         11  been crying in the wilderness for a long time. You

         12  know, it always feels good to know that somebody out

         13  there hear your cry. So, now we are looking forward

         14  to working closely with you, to assist you in your

         15  endeavor, to make this happen as fairly as possible,

         16  because surely as we sit here, there are others that

         17  are thinking how not to make it happen. But we are

         18  going to be eyes and ears and your heart, and we

         19  want to make this happen. We thank you.

         20                 MR. DOUGLAS: Thank you. My name is

         21  Lloyd Douglas. I'm a minority business consultant,

         22  I've been doing business in New York City for the

         23  past 20 years, and as I testified in October in

         24  front of your committees, I am in support of this

         25  legislation.
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          2                 I, too, want to add my voice of

          3  appreciation for your support and your hard work. We

          4  had indicated that we've been through this process

          5  before, the great Mayor David Dinkins had a program

          6  in place, but as was indicated by history,

          7  unfortunately it got changed. But what you all have

          8  done with your leadership, we now will have

          9  legislation that will remain in place hopefully for

         10  as long as New York City continues to be New York

         11  City. Because I think as long as there are

         12  opportunities for all of New Yorkers, it makes New

         13  York a better place and a stronger place.

         14                 We appreciate the fact that you have

         15  some goals. We would like to work with you and the

         16  City Council and the Administration in terms of your

         17  revisiting the process for next year. Hopefully we

         18  could help to strengthen those goals. But we also

         19  recognize it is incumbent upon us, as part of the

         20  minority business community, minority business

         21  leadership, that we have to assist in the capacity

         22  building within our communities, and I want to work

         23  with you all on that.

         24                 I'm very appreciative of the comment

         25  of the legislators who spoke about funded mandates.

                                                            117

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  It is important that resources be put behind the

          3  effort to make this a significant and meaning

          4  program for the City of New York, and I'm sure that

          5  that will happen.

          6                 I am also hopeful that you will

          7  consider part of what has been recommended, that the

          8  City Council, in your wisdom, with all this hard

          9  work that you have done, that you, too, put together

         10  your own Minority and Women Business Advisory

         11  Council. We're willing to work with you. We're doing

         12  it now individually. But you need to have the

         13  organized, recognized, institutionalized structure.

         14  That creates the mechanism for what has been raised,

         15  that even after many of us here are no longer

         16  around, the process will be there.

         17                 I, like you, am concerned for the

         18  process for the children and the grandchildren. Many

         19  any of us are not doing this just for ourselves

         20  anymore, not at our age, it's for those who come

         21  behind us. Just like those who open the doors for

         22  us. We want to be know that we have set something in

         23  place that we could point to and say here is what we

         24  did when it was our turn at bat.

         25                 There was earlier reference to Ms.
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          2  Rosa Parks earlier. So, you know, our turn now. It

          3  may not be the same, it's not the same dynamic, but

          4  we have to create something significant.

          5                 So, we're hoping that you will begin

          6  to do that and look at it, and we're willing to work

          7  with you. So, again, in the interest of time, I want

          8  to thank you all again, a thousand times for your

          9  effort. We really, really appreciate it, and we're

         10  going to continue to work with you to make this real

         11  for all of our constituents.

         12                 One last point, in terms of

         13  discussion that was being made, yes, do keep your

         14  eye on what Mr. Edwards said, those who don't want

         15  to make this happen. And including a process that

         16  unfortunately is in the society which folks will

         17  then take advantage of what they see is something

         18  that is supposed to be for a group.

         19                 Because I'm learning from my history,

         20  from the Friedman's Bureau was set up after

         21  emancipation, there were false friends of the people

         22  who were supposed to be beneficiary of the program

         23  that was put in place, and they benefitted and our

         24  ancestors didn't.

         25                 I do implore you, pretty please, to
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          2  monitor this thing closely so that it does in fact

          3  help those that it's intended to help.

          4                 So, again, thank you very, very much.

          5  We really appreciate you and we love you all. Thank

          6  you.

          7                 MR. O'LUCK: Good afternoon. Again, my

          8  name is Mark O'Luck. I'm a member of the MBLC. I'd

          9  like to thank Co-chairmen Jackson and Sanders for

         10  their work on this legislation, as well as the

         11  Committee members, for their efforts to propose

         12  legislation to establish the Minority and Women

         13  Business Program in the City of New York.

         14                 I support this legislation and

         15  congratulate you for the work you have done on this

         16  legislation.

         17                 I'd also like to say that I spoke to

         18  Frank Garcia and he wrote erroneously his opposition

         19  to the legislation, Frank Garcia, and I believe the

         20  Hispanic Business Community support this

         21  legislation. They're not happy with it entirely but

         22  they do.

         23                 And I've also had a conversation with

         24  John Wang from the Asian-American Business

         25  Development Corporation. From my understanding, they
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          2  also feel the same.

          3                 I have read the draft of proposed

          4  Intro. No. 727-A, which would amend the Charter and

          5  Administrative Code of the City of New York to

          6  enhance business opportunities for minority and

          7  women businesses to participate in city procurement.

          8                 Since the purpose of this legislation

          9  is to enhance opportunities for Minority and Women

         10  Owned Business Enterprises in City procurement. I

         11  was surprised to see on page six, number 6H, the

         12  proposed legislation has included small and

         13  local-based business enterprises. Back in 1983,

         14  during the Koch Administration, Local Law 49, a

         15  locally-based enterprise was actually established

         16  into law.

         17                 Further, LBE Local Law 49 is race

         18  neutral and any company can obtain LBE

         19  certification, as long as it meets four criteria

         20  established by law.

         21                 Local Law 49 mandates ten percent of

         22  City contracts go to LBEs. As far as I know, this

         23  goal has not been met and only a few firms are

         24  certified as LBEs, one of the provisions of Local

         25  Law 49 is that the Council receives an annual
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          2  summary report of contracts awarded to LBEs.

          3                 It is my understanding that this is

          4  not being done. SBE or SBE Business Enterprise, is a

          5  federal designation. This designation only applies

          6  to federal contract with this designation.

          7                 Therefore, I would strongly urge that

          8  all provisions that relate to LBE, SBE or any other

          9  E, other than MWBE, be removed from this

         10  legislation.

         11                 In addition, I would also like to

         12  propose a list of suggestions to enhance the draft

         13  727-A law.

         14                 A) Utilization plan also known as

         15  subcontracting plan. The draft law has a provision

         16  for a contractor to submit a utilization plan

         17  indicating the percentage of work it intends to

         18  subcontract; the percentage of work it intends to

         19  award to subcontractors under $1 million, and in

         20  cases where the contractor intends to award

         21  contracts for amounts under $1 million, a

         22  description and dollar value of work designated for

         23  participation by minority and women-owned businesses

         24  and the time frames in which such work is scheduled

         25  to begin. I end quote.
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          2                 The law does not (1) specify when

          3  exactly should the subcontractor plan should be

          4  submitted; (2) any monitoring provisions to ensure

          5  it is submitted; or (3) any penalties if it is not

          6  submitted.

          7                 Suggestions.

          8                 1) The utilization plan should list

          9  the subcontractors by name and specify the work

         10  items and the amount of dollars to be paid at the

         11  time when the bid is submitted.

         12                 2) A letter of intent to perform as a

         13  subcontractor should be signed by the list of

         14  subcontractors and attached to the bid as proof that

         15  the subcontractor knows its business and has been

         16  listed in the subcontracting plan.

         17                 3) Failure to submit a utilization

         18  plan with the names of the subcontractors, along

         19  with the contract amounts and the letters of intent

         20  with a bid that as a goal would render the bid

         21  non-responsive and should be rejected. It has been

         22  found that the failure to name subcontractors is

         23  very important. And I'm speaking for the rest of the

         24  groups so I need their minutes.

         25                 It has been found that the failure to
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          2  name subcontractors before contract award encourages

          3  and fosters bid shopping. Once awarded the contract

          4  the prime has no incentive to ask the contractors,

          5  especially in construction where the subcontractors'

          6  numbers are important in developing the prime

          7  contractor's bid.

          8                 Further, given the number of

          9  contracts that would be subject to goals and

         10  monitoring, it makes the job of monitoring much more

         11  difficult to perform and to prevent abuses.

         12                 B) Exemptions from the goals waivers.

         13  This draft law provides for the prime contractors to

         14  request a waiver of the goals set on a contract

         15  opportunity before the solicitation is issued, or on

         16  page 25, paragraph 12, pre-award waivers, it also

         17  allows the contractors at the bid awarded a contract

         18  to seek a waiver of the goals stipulated in the

         19  contract.

         20                 Suggestions.

         21                 1) Contract-specific goals should be

         22  set by the compliance office based on the items of

         23  work in the contract and the availability of MWBEs

         24  to perform the work, not by the prime.

         25                 2) A potential bidder should not be
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          2  allowed to decide whether or not a goal should be

          3  set on a contract or what goal should be -- I'm

          4  sorry, that's redundant -- what goal should be set

          5  on the contract.

          6                 3) A potential bidder should not be

          7  allowed to request that contract goals be either

          8  reduced or waived.

          9                 4) Bidders should be allowed to

         10  submit a statement of good faith effort with their

         11  bid if they are unable to meet the stated contract

         12  goal.

         13                 Objective good faith effort standards

         14  would be employed to assess the adequacy of the

         15  bidders' efforts.

         16                 Therefore, any waiver of the goals

         17  would be made after bid opening and only after a

         18  careful review of the bidders' good faith efforts

         19  are properly examined and scrutinized.

         20                 There is an inherent conflict of

         21  interest in having the potential bidder influence

         22  decisions regarding goals. The conflict the

         23  potential bidder has in petitioning to lowering or

         24  eliminating the goal. A similar conflict would also

         25  arise if the MWBE subcontractor has permitted to
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          2  petition, be permitted to petition to increase the

          3  goals.

          4                 C. Periodic Compliance Reporting.

          5                 The draft law provides for annual

          6  reporting of MWBE utilization to the Council.

          7                 Suggestions.

          8                 There are several enhancements that

          9  would be included in the report.

         10                 1) All contracts advertised without

         11  MWBE goals should be listed.

         12                 2) In addition, all contracts

         13  advertised with goals but awarded without MWBE

         14  participation should be included in the report.

         15                 3) The contract name and the awarding

         16  department should be stipulated in the report.

         17                 4) The report should be published on

         18  the City's website immediately after it has been

         19  presented to the Council.

         20                 5) There should be annual independent

         21  audits of the report and the program upon which it

         22  is based.

         23                 In order to produce a verifiable

         24  report with comprehensive accounting of all prime

         25  and subcontracts an electronic data tracking system
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          2  must be instituted.

          3                 D. Agency Utilization Plans.

          4                 Annually each agency is to submit to

          5  the Council its utilization goals for the next year.

          6                 Suggestion.

          7                 The plans should be posted on the

          8  City's website 30 days after it has been presented

          9  to the Council for public scrutiny.

         10                 E. Small Purchases.

         11                 Purchases valued from $5,000 to

         12  $100,000 shall require the agency to invite MWBEs to

         13  bid. And a portion of contracts under $5,000 shall

         14  be designated for MWBEs to bid.

         15                 Suggestions.

         16                 Raise the threshold for designating

         17  contracts for MWBEs to up to $25,000 from $5,000.

         18                 Monthly a list of small purchases

         19  scheduled to be awarded and a list of the awards

         20  made during the previous 30-day period should be

         21  published in the City's website.

         22                 F. Contract Specific Goal Setting.

         23                 The proposed law provides for Goals

         24  to be set for each contract based on the

         25  availability of the MWBE.
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          2                 Suggestion.

          3                 Based on the hearing that these

          4  committees of the Council conducted approximately

          5  two months ago, there are only a few certified MWBEs

          6  based on the approximate 60,000 firms that could be

          7  eligible to participate in this program.

          8                 I would like to propose that the

          9  Council provide funding for MWBE business and

         10  contract organizations to assist in the recruitment

         11  and certification of minority and women businesses

         12  for this program.

         13                 Unless the process of certifying

         14  MWBEs is ramped up significantly and the number of

         15  certified MWBEs has increased, it is likely that the

         16  agency goal setting for MWBE would continue to be

         17  low.

         18                 In addition, the goal for racial and

         19  female classification will continue to cause

         20  inequity in the percentages based on the ability of

         21  firms that comprise these classifications.

         22                 Rule-making Process.

         23                 While the  proposed 727-A law would

         24  be the first such program in the City of New York,

         25  it is important that the rule-making process improve
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          2  upon the legislation to make sure that the MWBE

          3  program is hugely successful.

          4                 There are areas that need more

          5  specificity in which I have cited in my comments.

          6                 Finally, put a little sunshine on

          7  727-A.

          8                 The Council should require all City

          9  agencies who would be required to comply with 727-A

         10  to monthly publish their solicitations and contract

         11  awards on the City website.

         12                 The contracts awarded should also

         13  list whether the successful bidder has an MWBE goal,

         14  or in cases where an M or a WBE was awarded the

         15  contract, list whether the bidder was an MBE or WBE.

         16                 I believe putting a little sunshine

         17  on the contracting process, would encourage

         18  compliance.

         19                 Thank you. Happy holidays.

         20                 COUNCIL MEMBER COMRIE: Do you have

         21  copies of that?

         22                 MR. O'LUCK: Yes, I do. But I'm so

         23  poor, I can only afford two copies. I have two.

         24  That's all I have.

         25                 MR. ABNEY: Well, after that, Lloyd
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          2  and Mark here has basically said it all. I would

          3  save time by saying one thing that's very -- there's

          4  a couple of things that's very important. I'm former

          5  business owner for 40 years, certified as an 8-A

          6  certified vendor. Great program. Problem with the

          7  program was the monitoring was very bad.

          8                 Councilwoman Clarke brought out a

          9  real strong point. That has happened to me. It's

         10  happened to quite a few vendors, and it will

         11  probably happen in our program that you're putting

         12  through with 27-A even now.

         13                 One of the sad parts of that program,

         14  with the 8-A, was it was all good intentions, but

         15  because of the mismanagement and the people

         16  following through on it, a lot of companies went

         17  bankrupt after they finished their one big contract.

         18                 One of the things you have to monitor

         19  is cash flow. Are the prime contractors going to pay

         20  and pay fast to the subcontractors? That will run

         21  them right out of business.

         22                 After they vamp up to do let's say a

         23  $2 million contract, what's in the back where they

         24  can get to and maybe possibly do another $2 million

         25  contract. Otherwise all that machinery equipment and
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          2  whatever have you, is gone. They need also people to

          3  guide them, not to try and tear them down.

          4                 Because one of the things you're

          5  going to hear is I had that subcontractor working

          6  for me, he did a pretty good job, but wasn't able to

          7  pay his men so now he's bankrupt.

          8                 So, you, as Councilpeople, I think

          9  you are the best people to go out and talk to the

         10  contractors in your area, and possibly get a bigger

         11  budget to sponsor this, and if you identify just

         12  ten, each Councilperson to identify ten minority

         13  businesses a month, look at how many minority

         14  businesses you'll be getting with, and guide them in

         15  the right direction. Thank you.

         16                 CHAIRPERSON JACKSON: Thank you.

         17                 Hold one second, please.

         18                 Jim. Go ahead, Jim.

         19                 MR. HEYLIGER: Okay. What I would like

         20  to respond, what we've been trying to do here at

         21  this session is to give you some points of interest

         22  and some of the things we have to do in the

         23  marketplace.

         24                 In reality, this is our life line. We

         25  would like to, from the part of the Minority
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          2  Business Leadership Council, not sitting at the

          3  table at the moment, but Earl Walker, he will be

          4  testifying and Bill Howell will also be testifying,

          5  I do expect NYCAM (phonetic) to show as well, this

          6  has been a 12-year journey for us. The problems

          7  we've had, and if you want to look at the roots of

          8  our 51 percent unemployment, really starting with

          9  the sabotaging of Mayor Dinkins' Executive Order.

         10                 And it did not start just when

         11  Giuliani came into office, it started before

         12  Giuliani came into office, and many of us say this

         13  is why Dinkins didn't get his second term.

         14                 It started with the procurement

         15  officers, all right? Who to this day still are not

         16  functioning the way they should.

         17                 If you take a look at the revolving

         18  loan funds that most of your Local Development

         19  Corporations have in Brooklyn, Bronx, Manhattan and

         20  Queens, run a trace on where the money is going and

         21  how many times our business has been turned down and

         22  yet the money is sort of being rolled over and put

         23  back into that development corporation, where does

         24  it eventually wind up to? You'll be getting to see

         25  some of disparity we have in funding there.

                                                            132

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2                 I'd like to point out a few more

          3  issues to you. There needs to be minority

          4  participation in a vertical situation, as well as

          5  horizontal. When people talk about doing studies and

          6  expertise, nobody talks about New York City

          7  minorities.

          8                 I mean, we have some of the best

          9  minority business consultants in this country, yet

         10  all of the work when it comes to dealing with us

         11  goes outside of this City. And it's amazing why --

         12  I've made money in Tennessee because they've called

         13  me, looked at my website and said, Jim, why don't

         14  you come down here and put this together. I can't

         15  get a dime here in New York City, okay?

         16                 Right here the Commissioner talks

         17  about a study. She's already talking about across

         18  the country, there are people qualified. Well, in

         19  New York City there are people qualified. And part

         20  of the reason why many of these programs fail is

         21  because we are not part of the implementation of

         22  these programs.

         23                 If we had an opportunity to sit now

         24  with the people giving these contracts, and I'll use

         25  Mark's term, some sunlight on who is making the
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          2  decisions, some of these decisions would change if

          3  people knew we knew who they were making these

          4  decisions but they can't find us.

          5                 And we need to be able to understand

          6  that this isn't something that happens by chance,

          7  this is a design saying that people do, their

          8  mindset has been in such a way for the last eight or

          9  nine years that they won't change unless they have

         10  to.

         11                 People talk about waivers. Well,

         12  there should not be a waiver unless the minority

         13  business community has some sunshine on it.

         14                 For example, in Chicago and in St.

         15  Louis, their advisory committees that they have to

         16  the Mayor's Office, an agency that waives, sends a

         17  notice to that board, that board takes a look at

         18  that waiver, and we can pinpoint better than some

         19  other folks how real this waiver request really

         20  should be. That's something that should be taken

         21  under consideration.

         22                 And let's talk about penalties, for

         23  example. Unless there's a strong penalty session,

         24  people will take the money and run. If you're going

         25  to slap my hand and I can still keep my $200,000,
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          2  then I'll let you slap both hands.

          3                 The reality of it is, in Chicago they

          4  put a man in jail because he beat the City out of

          5  $22 million. He had a very simple choice. I'll put

          6  your mother in jail because you used her as a front

          7  contract, or you plead guilty and you go to jail.

          8  So, he didn't want his mama to go to jail, so he

          9  pleaded guilty.

         10                 They do the same thing in Seattle.

         11  Only here you talk about slapping somebody, you

         12  cannot slap somebody, they're big dollars, there's a

         13  boom coming here in New York City. They're building

         14  everywhere in New York City. They take a lot in

         15  Queens, one-family house, now there's three families

         16  on that same lot. Everybody is participating in this

         17  boom but us.

         18                 There should be penalties that range

         19  from suspension to criminality, and if the

         20  marketplace sees that you're serious about that,

         21  they will play ball from the very beginning.

         22                 Another issue that I have. With this

         23  plan we talk about percentage of Caucasian women.

         24  Let's understand something. The disparity study says

         25  the most disenfranchised group in this town is
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          2  African American and Hispanic females. They're the

          3  lowest on the totem pole. Unless we're going to have

          4  some recourse to that, to women who tend to head up

          5  too many of our family households, will be forced to

          6  raise kids in substandards, because they can't get

          7  equity, they can't get entrepreneurship, and you

          8  know, and the hard job market sometimes it's best to

          9  take your personal skill and develop a business. And

         10  if we're not going to have access, and if our women

         11  are not going to have access to that, that

         12  shortchanges our families. So, that needs to be

         13  looked into as well.

         14                 The issue of insurance and financing.

         15  Financing should be very simple. It really should.

         16  If there's a major project in Downtown Brooklyn, the

         17  bank that has City's money in it in Downtown

         18  Brooklyn should have to finance any contract that's

         19  awarded to minority in that area, as part of the

         20  federal HUD program. I don't see where that should

         21  be too difficult.

         22                 The Port Authority has a Links

         23  Program that is similar to that. But if you take

         24  this simple, you know, a lot of reasons why our

         25  people fail on projects is, they get their first
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          2  shot at a nice contract, they have expertise but it

          3  really is a little above them financially, but

          4  they're going to take a shot at it anyway. And

          5  they're going to fail, all right? They're going to

          6  fail because finance is not forthcoming.

          7                 Mark talked about prompt payment.

          8  Well, prompt payment to the sub to the sub is how we

          9  go out of business.

         10                 If you give a contract to a prime and

         11  you tell them you got to hire a sub, we don't have

         12  access for that sub to go to the owner if the prime

         13  don't want to pay him on time, for whatever the

         14  reason is.

         15                 So, that has to be, that has to be

         16  dealt with. And if you deal with the issue, although

         17  I know the contract is not with the sub, it's with

         18  the owner, it's with the prime, there's got to be

         19  some kind of loophole. The Dormitory says, for

         20  example, if you sign off on a requisition, and you

         21  haven't paid your sub, you're subject to criminality

         22  or to forfeit a percentage of your next requisition.

         23                 Those are the type of things you have

         24  to do to stop the playing of the games.

         25                 The union issue. Let's be very clear
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          2  about something. I am not anti-union. My first job,

          3  and some of you all probably don't understand it,

          4  but it used to be something called the Welfare

          5  Department, some were hired as investigators, we had

          6  a falling out with Union Local 371, 'cause they

          7  weren't representing us correctly, and some other

          8  radicals, we formed another union and we got our

          9  just desserts. There's a marked difference between

         10  unions in this City that have been very beneficial

         11  to us, and construction unions. Construction unions,

         12  that different breed all together. Their rules of

         13  how they operate are antiquated to success of a

         14  small business, in particular, of minority-owned

         15  businesses. That has to be dealt with. And the

         16  reason why it needs to be dealt with is because if

         17  you are a union worker, you can really raise your

         18  family. If you look at their benefits, if you look

         19  at the 401 plan, if you look at the annuities, it is

         20  a good job for somebody to raise a family. But once

         21  we let the unions talk us into giving up, for an

         22  extra 1,500 slots, we gave up the right for anybody

         23  other than unions to really control the

         24  apprenticeship program.

         25                 So, we now come up with a program

                                                            138

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  where you have to have a high school diploma or GED,

          3  or come from a vocational high school.

          4                 There are no vocational high schools

          5  in Harlem. So that a Harlem person got to change

          6  their address to get into the program. So, some of

          7  these small things need to be dealt with.

          8                 The associations and the minority

          9  business community consultant-wise are left out of

         10  this whole implementation process. You want to find

         11  where the people are? You want to get them to come

         12  certify? You go through the association.

         13                 You want an MWBE program? Instead of

         14  waiting for -- what did you call them, an ACCO --

         15  what do we call them them?  Instead of waiting for

         16  them to come up with a program, and they never did

         17  before, and some don't know what it is, with their

         18  best intentions, why can't the respective agencies

         19  hire one of these 101 minority and Hispanic business

         20  consultant firms to design a program for that?

         21                 Two very programs are already on the

         22  books. One is the failed Jets MWBE program. It was

         23  one of the best designed, and it was designed by

         24  minority business consultants, about four of them.

         25                 The procurement aspect of the Forrest
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          2  City program, as it relate to them contracting, is

          3  another very good player, again, designed by

          4  minority businesses. Why it is that people want to

          5  design stuff for us, and don't allow us to

          6  participate in that design, is beyond me. Maybe

          7  that's why our black architects don't get jobs,

          8  because we wind up with bundling contracts, all

          9  right?

         10                 There is a way to handle all of this.

         11  There are major construction companies that have

         12  never given up more than one or two percent, but

         13  they are at the top of the list of the building and

         14  design corporation to get contracts. And no

         15  emergency can last for a year, that we should be

         16  locked out of.

         17                 Under the Koch Administration, when

         18  AMNY raised the issue of not being part of the

         19  emergency workforce, the Koch put together -- is Joe

         20  Egret (phonetic) still here? Joe Egret and them old

         21  folks, they put together a program with Lester Levi,

         22  where there was a specific program for minority and

         23  women-owned business construction firms to do

         24  emergency work for HPD.

         25                 HPD would call up, it was called
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          2  Metro something or other, they would call up that

          3  associate, and they would get a percentage of all

          4  the emergency fix-ups from the City-owned property,

          5  and it went extremely well.

          6                 So, there have been things that

          7  historically that you can lean on that would justify

          8  it.

          9                 All I would like to simply say, we in

         10  the Minority Business Leadership Council would love

         11  to help City Council monitor and design some of this

         12  work. We would like to be your eyes and ears of

         13  what's going down. We appreciate what has been done

         14  by the Mayor's Office. We appreciate what has been

         15  done by the Department of Small Business Services.

         16  But in order for this program to really be

         17  successful, we must be included in the

         18  implementation of this program. And I do thank you

         19  very much for this opportunity.

         20                 CHAIRPERSON JACKSON: I want to thank

         21  all of you for coming in.

         22                 I think that you not only should be

         23  the eyes and ears, but you should be full partners

         24  in the implementation. That's a big difference. So,

         25  eyes and ears, and full partners in implementation,
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          2  because this is about the City of New York, and as

          3  my colleague says, being transparent, being up

          4  front, having everything available in the web, and

          5  moving forward with all people of color, and all

          6  people of New York City that want to do business

          7  with New York City, moving forward to increase the

          8  amount of volume and to ensure that people receive

          9  the type of easy quick certification that is

         10  absolutely necessary.

         11                 So, I want to thank you all for

         12  coming in.

         13                 MR. EDWARDS: One last comment,

         14  please, Councilman Jackson.

         15                 CHAIRPERSON JACKSON: Sure.

         16                 MR. EDWARDS: You know, we thank you

         17  and the whole Council. There's a phrase that goes

         18  around --

         19                 CHAIRPERSON JACKSON: Somebody check

         20  their cell phone, please, and take it outside,

         21  however it is. Is that you, Jim? If you could just

         22  turn it off. Okay, go ahead. I'm sorry.

         23                 MR. EDWARDS: Yes, there's a coined

         24  phrase that go around "sustainable New York." Well,

         25  we need to study what sustainability is. And unless
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          2  all of us play in the game, it cannot be

          3  sustainable.

          4                 And I'm going to leave you with

          5  something that most people don't want to speak

          6  about, and a lot of it goes on in this City,

          7  although when it comes to us they don't want to do

          8  it. Sole source, okay? Think about it. Thank you.

          9                 CHAIRPERSON JACKSON: Thank you very

         10  much.

         11                 Our next panel, Lorena

         12  Robinson-Saeed, from Lorshed, Inc.; Denise Johns,

         13  163 Amsterdam Avenue; Celeste Morris, she's

         14  representing herself; and Joan P. Gibbs, Esquire.,

         15  Medgar Evers Center for Law and Justice. Medgar

         16  Evers, CUNY.

         17                 Okay, she left, but she had testimony

         18  that we will put into the record.

         19                 Here's one more individual. Okay, why

         20  don't you introduce yourself and your affiliation,

         21  please, ladies? And you may begin.

         22                 MS. MORRIS: My name is Celeste

         23  Morris, President of Optimum Strategies.

         24                 MS. ROBINSON-SAEED: My name is Lorena

         25  Robinson-Saeed. I'm the President and CEO of
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          2  Lorshel, Inc.

          3                 MS. MORRIS: Glad to be women, black

          4  women here able to testify.

          5                 Good afternoon, Committee Chairman

          6  Jackson and Committee Chairman Sanders and other

          7  Council members, to my own Council Member Letitia

          8  James, and Yvette Clarke, and to my former Council

          9  Member Leroy Comrie, thank you all for being here,

         10  for listening to our testimony. My name is Celeste

         11  Morris, I'm the President of Optimum Strategies, a

         12  consulting firm that assists businesses and

         13  not-for-profits with strategies for survival and

         14  growth, advises minority and women-owned firms on

         15  how to navigate the minority business landscape, and

         16  generally advocates for the progress of minority and

         17  women business-owned firms.

         18                 I've been a business owner for most

         19  of my life. I'm most well known as the former

         20  publisher of New York's Black Business Directory,

         21  the big black book.

         22                 In 1994 I was a resident fellow at

         23  Columbia University, where I specialized in minority

         24  business program development. I reviewed programs

         25  throughout the country and reviewed the legislation
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          2  being proposed by the City Council at that time.

          3                 From 2002, through early this year, I

          4  took time out from my business ownership to serve as

          5  director for SBS Division of Financial and Economic

          6  Opportunities for a year, and then as Deputy

          7  Director of Office of Civil Rights at the MTA.

          8                 In both of these positions, I was

          9  responsible for the day-to-day operations of the

         10  Minority and Women Business Enterprise Program. I

         11  have also served on the Mayor's MWBE Advisory Board

         12  under Mayor Dinkins and as Chairperson of the

         13  Advisory Board briefly in the Giuliani

         14  Administration before he dismantled the program.

         15                 I definitely salute you for holding

         16  these important proceedings, which will have an

         17  extraordinary impact on minority communities for

         18  decades.

         19                 It is deeply disturbing that now,

         20  even in the 21st century, codification of what

         21  should be a natural right is necessary. I salute you

         22  for your commitment for taking courageous and

         23  historic action.

         24                 The legislation you propose, if

         25  implemented properly, will do more for economic
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          2  development in this City than many of the smoke and

          3  mirrors proposals we see from government officials.

          4                 Economic developed rooted in the

          5  minority community development can only be

          6  beneficial to the entire City.

          7                 Minority business contractors should

          8  not be viewed as a social service program. Business

          9  development is a great on-tap tool that can provide

         10  a foundation for the independence from social

         11  programs.

         12                 I want to stress that the passage of

         13  this legislation is a great first step, but it is

         14  only a first step.

         15                 I urge Council members to make it

         16  understood in no uncertain terms, the contract

         17  association, corporations and other minority,

         18  non-minority trade groups that are watching and

         19  preparing to challenge this legislation, that in a

         20  City with such diversity, the handwriting is on the

         21  wall. Let them hear you loudly when you tell them

         22  that it is about time they realized their business

         23  can no longer be done as usual. Opportunities must

         24  be available for all and the playing field must be

         25  leveled.
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          2                 The City is actually losing resources

          3  and money when it contracts with a few connected

          4  individuals and thereby short circuits the

          5  opportunity to contract for better quality and often

          6  less costly services, as in the case that Council

          7  Member Clarke gave this afternoon, for $10,000 less

          8  the City spent a million dollars more. These are not

          9  isolated cases.

         10                 The benefits of procurement programs

         11  that are inclusive are conferred to the City many

         12  times over. In the end, the savings of social

         13  service programs are enormous, because as business

         14  ownership increases in any population, social ills

         15  decrease. It has been proven time and again that

         16  minority business owners employ minority group

         17  members in far greater numbers than do mainstream

         18  companies.

         19                 Indeed in this City where recent

         20  research has shown that it's easier for a white man

         21  with a jail record to obtain a job, a black man with

         22  a clean record, and a high school diploma, I say

         23  it's time to get serious about minority business

         24  development if this City is going to survive.

         25                 A community that can create its own
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          2  wealth through hard work and to reinvest it, is a

          3  community that does not cost the City money, it

          4  generates capital.

          5                 Why shouldn't members of our

          6  community who are hard-working, creative risk-takers

          7  be privy to the same opportunities that others

          8  enjoy? Why should they not?

          9                 Why do we continue to be blocked by

         10  the obstacles or racism and then be expected to work

         11  ten times as hard for one-tenth the process?

         12                 It is well documented through the

         13  City Council and the Mayor's studies that

         14  disparities exist.

         15                 I don't think studying another study,

         16  as I've heard here today, and another study and

         17  another study to prove something that they already

         18  know exists is a waste of money. Give it to some

         19  minority businesses. Limited access to capital,

         20  information and technical assistance, outright

         21  racism and the Ole Boys Network are the cords used

         22  to tie the hands of minority and women-owned

         23  business.

         24                 Ladies and gentlemen, I think it is

         25  clear that the City's minority and women business
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          2  program is an abysmal failure. The Mayor issued his

          3  first Executive Order in 2003, and then another one

          4  at 2004. The needle or minority business

          5  legalization has not moved.

          6                 By the conclusion of the Council's

          7  disparity study in 2004, the City minority business

          8  contracting remained at one percent. I could tell

          9  you that all the research studies planned in

         10  negotiating for this bill is worthless because the

         11  program is not properly funded. That's speaks to

         12  Council Member James's question earlier.

         13                 Staffing, monitoring, reporting,

         14  technology, bid matching, technical assistance and

         15  outside experts are all costly. Programs will never

         16  work without proper monetary allocation.

         17                 Commitment to hiring high-level staff

         18  with expertise in the minority business programs has

         19  not been demonstrated.

         20                 When City administrators talk to you

         21  about MWBE program and staffing, and I heard here

         22  today that it's 22, you must discern whether or not

         23  they are speaking to you about staffers and

         24  programmatic methodology that is dedicated solely to

         25  minority business.
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          2                 In most of the writings and in the

          3  speaking, those people are always dedicated to small

          4  business, along with their minority business duties.

          5                 Just a little bit more.

          6                 Much of the staff activity is

          7  directed at outreach. Outreach is important, but it

          8  will never matter if companies do not gain

          9  contracts. It does not matter that there are

         10  hundreds of certified firms. Those firms are

         11  certified so quickly that front companies are not

         12  weeded out.

         13                 Certifying a large number of

         14  companies is important, however, all scholarly

         15  research done in this area warns that the move to

         16  swift and simple certification often leads to lack

         17  of proper scrutiny of applications and easy entry of

         18  front companies into the arena. It does not matter

         19  if there are hundreds of certified companies, if

         20  those companies are never successful in receiving

         21  contracting opportunities.

         22                 Personnel turnover of leadership in

         23  the program has been great. There's a lack of

         24  adequate staff. During the Dinkins' Administration

         25  where MWBE utilization reached 17 percent, DSBS had
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          2  a staff of 14 people totally dedicated to MWBE's

          3  program, including an attorney and monitoring

          4  compliance staff.

          5                 Staff needs specialized training and

          6  certification, monitoring, and compliance in general

          7  minority business issues.

          8                 At your previous hearing, Council

          9  Member Sears spoke quite eloquently as a former

         10  business owner about the obstacles that occur in the

         11  field. The words of Council Member Sears only

         12  demonstrate the tip of the iceberg.

         13                 Little investment has been made by

         14  the City in monitoring and compliance.

         15                 To see here today that the

         16  subcontracting information is 50 big pages of

         17  handwritten information, after two years of an

         18  Executive Order, it just is so frustrating. Tell me

         19  where the commitment really is.

         20                 If there is to be any success, there

         21  must be at least one staff person in each and every

         22  agency, large agencies need more, with expertise in

         23  monitoring and compliance, who is assigned totally

         24  to do MWBE work.

         25                 MWBE officers referred to in the
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          2  legislation should be full-time people in large

          3  agencies. They need to receive and review reports

          4  from agency contract managers, prime contractors and

          5  MWBEs.

          6                 Those reports should then be

          7  forwarded directly to the head of the Mayor's Office

          8  of Contracts. The operation of the ACCOs need to be

          9  reviewed annually, or at the very least biannually,

         10  to lessen the chances that comfortable relationships

         11  are more the criteria than the scrutiny by objective

         12  measures, ACCOs should be rotated between agencies.

         13                 The Council needs to review all

         14  reports to see who is actually winning bids and why.

         15  I believe that you need to create an anonymous way

         16  for minority firms to report obstacles faced in the

         17  field from unscrupulous majority or front companies

         18  that they encounter in their work.

         19                 Sanctions for agency non-compliance

         20  need to be clear and strong. I think some speakers

         21  spoke on that.

         22                 CHAIRPERSON JACKSON: I'm sorry, you

         23  have to come to an end.

         24                 MS. MORRIS: Okay.

         25                 CHAIRPERSON JACKSON: Let me just say,
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          2  I'm trying to be as patient as possible so everyone

          3  has the opportunity to say everything they want to

          4  say. I am facing a 5:00 deadline, and I want to

          5  ensure that all the other panels have the

          6  opportunity to say what they want to say. So, I'm

          7  asking you, if you don't have to read the testimony,

          8  everyone, just talk about it.

          9                 So, can you please conclude?

         10                 MS. MORRIS: Two last points.

         11                 Goals in the legislation are a good

         12  beginning. Going forward it might be perhaps better

         13  to set the goals as they do on an annual basis in

         14  the US DOT. This is how we did it when we worked at

         15  the MTA. They have a formula, it's in the

         16  regulations, agencies year-by-year have to look at

         17  the types of work they're going to perform, and the

         18  amount of companies that are available to do that

         19  work, and then they develop their goals by formula.

         20                 Finally, I have the following

         21  recommendations for the Council.

         22                 Hold annual hearings on the State of

         23  MWBE contracting. Expand the program beyond $1

         24  million contracts. Use your lobbying power to

         25  convince State legislators that some laws, some of
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          2  the state laws actually work against the minority

          3  businesses. Start to look at the corporations that

          4  do business with the City. Those that get tax

          5  abatements and go other business and investigate

          6  their MWBE utilization.

          7                 Those are my key points. I've also

          8  attached some specific concerns in regards to the

          9  legislation, I want to thank Bob Newman. I've been

         10  able to submit other recommendations to him. I want

         11  to thank the Council for their concern, and wish you

         12  a happy holiday.

         13                 CHAIRPERSON JACKSON: Thank you. The

         14  floor is yours.

         15                 MS. ROBINSON-SAEED: Thank you. Again,

         16  my name is Lorena Robinson-Saeed. I'm with Lorshel,

         17  Inc. President and CEO. This is the second time that

         18  I have come to this Council to testify regarding

         19  this subject, and so in the interest of time, I will

         20  not reiterate once again everything that everyone

         21  else has said.

         22                 But what I will say is that we seem

         23  to be preaching to the choir, both at the Council

         24  and those in the audience. And I think that it's

         25  extremely important that we, or that you have the
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          2  people who are writing these policies and creating

          3  the rules and regulations, actually sit through and

          4  hear the testimony of other panels other than

          5  themselves.

          6                 They have, it's the second time I've

          7  seen them give testimony, and as soon as they give

          8  it they get up and leave, without listening to the

          9  people that these rules and regulations are going to

         10  affect.

         11                 So, at your next meeting I would ask

         12  that you allow us to testify first so that they can

         13  hear our concerns and call us back and know who we

         14  are, to have conversations about the formulation of

         15  the rules and regulations.

         16                 The only other point that I would

         17  raise at this time, because I know I'm preaching to

         18  the choir, but this hits very home for me, is the

         19  participation level for black, female professionals

         20  in this City. It is zero. It is less than one

         21  percent. It is zero. I am a black female

         22  professional construction manager. I cannot get work

         23  in this town. My company is dying as a direct result

         24  of attitude, and the policies of this City, the City

         25  agencies.
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          2                 I have to go out of town. I went to

          3  Virginia. I've gone to Virginia, I've been to

          4  Tennessee, I've gone to Cincinnati, to get business

          5  to sustain myself to pay taxes in a City that I

          6  cannot get work from. I am a home owner, I am a

          7  small business. I am also a certified MWBE in the

          8  City, the State. It is not fair. Thank you.

          9                 Happy holidays.

         10                 CHAIRPERSON JACKSON: I want to thank

         11  both of you for coming in and giving testimony. And

         12  we will consider.

         13                 You have had the Mayor's Office of

         14  Legislative Affairs, their staff person was here for

         15  quite awhile, I don't see her here now. But I will

         16  strongly consider and talk to the Mayor's Office of

         17  Legislative Affairs about agency -- is anyone here

         18  from the Mayor's Office of Contracts?

         19                 Oh, here he is. The Mayor's Office of

         20  Contracts. What about Small Business? I'm sorry.

         21  Okay, so you're taking notes; is that correct? Go

         22  ahead.

         23                 MS. ROBINSON-SAEED: Councilman

         24  Jackson, I do not mean to negate or to diminish the

         25  people who are here from these agencies.
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          2                 We had a commissioner in here

          3  earlier.

          4                 CHAIRPERSON JACKSON: Right.

          5                 MS. ROBINSON-SAEED: We had a director

          6  in here earlier. And it is important for them to

          7  hear it firsthand. And I don't think there's

          8  anything like hearing it firsthand.

          9                 CHAIRPERSON JACKSON: I understand. I

         10  truly understand. And I think one of the things that

         11  I wrote down as a suggestion, you know, each agency

         12  is going to have a point person either at the Deputy

         13  Commissioner level or a point  person in every

         14  agency that's going to be responsible for

         15  implementing the legislation.

         16                 One of the points that I wrote down

         17  is that all of those individuals should come

         18  together in some training and development and then

         19  hear from minority and woman-owned business owners

         20  as to some of the issues and concerns and problems

         21  as far as the training program for point persons for

         22  each agency that's going to be implementing the

         23  minority and woman-owned business legislation in the

         24  agency.

         25                 MS. ROBINSON-SAEED: And I would
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          2  strongly urge that whoever is the point person, they

          3  do some cultural training, consciousness training,

          4  cultural consciousness training before sitting down

          5  with minority and women-owned businesses.

          6                 Too often we hear I understand, and

          7  they just don't get it, and the proof is in the

          8  pudding. They just simply don't get it. After two

          9  Executive Orders, I can't get a contract with HPD.

         10  Two. After two Executive Orders, I've been in

         11  business for eight years, and I have done well. I

         12  have, my company is successful based upon the work

         13  that we have done in repeat clientele. We are a

         14  successful firm. And in eight years, I have not been

         15  able to get one contract from DDC, from HPD, from

         16  any other agency that is working with construction.

         17                 CHAIRPERSON JACKSON: Okay, got it.

         18                 MS. ROBINSON-SAEED: I'm sorry, just

         19  one last thing.

         20                 CHAIRPERSON JACKSON: Go ahead.

         21                 MS. ROBINSON-SAEED: I found out about

         22  this meeting today because I attended a breakfast

         23  this morning. Had I not been at that breakfast this

         24  morning, I would not know that this meeting was

         25  going to happen. Had I not had a conversation with
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          2  you, I would not know that there would be another

          3  meeting next week.

          4                 I asked if the information was posted

          5  on the Council's website. I can tell you, after I

          6  left you this morning, I went back to my office, the

          7  information is not there.

          8                 There was no indication that there

          9  was a meeting, there was a hearing this afternoon,

         10  there is no indication that there is a meeting or a

         11  hearing scheduled for next week, either the 20th or

         12  the 21st.

         13                 CHAIRPERSON JACKSON: I would think

         14  that --

         15                 MS. ROBINSON-SAEED: I would also say

         16  to you that the previous hearing also was not

         17  publicized.

         18                 CHAIRPERSON JACKSON: Well, I think we

         19  do post our scheduling. The schedule is posted.

         20                 MS. ROBINSON-SAEED: Sir, it's not

         21  there.

         22                 CHAIRPERSON JACKSON: It may not be

         23  there --

         24                 MS. ROBINSON-SAEED: So, I would

         25  implore the Council to --
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          2                 CHAIRPERSON JACKSON: Right. But I

          3  also implore you, as a minority and woman-owned

          4  business person, to make sure that your network's

          5  out there. And if your network's out there, and I'm

          6  just saying, I'm not saying that that's an excuse,

          7  if your network's out there, and if you know that we

          8  are dealing with this issue, you have to stay in

          9  contact also. It's a two-way street.

         10                 MS. ROBINSON-SAEED: I'm here.

         11                 CHAIRPERSON JACKSON: Okay. I hear

         12  you.

         13                 MS. ROBINSON-SAEED: I'm here. I am

         14  suggesting that there are others that would be here

         15  had the information gotten out in a timely fashion.

         16                 CHAIRPERSON JACKSON: I appreciate

         17  that.

         18                 MS. ROBINSON-SAEED: Thank you.

         19                 CHAIRPERSON JACKSON: Thank you very

         20  much.

         21                 Our next panel is Frank Garcia, from

         22  the New York Statewide Chamber of Commerce, and

         23  Eduardo -- Eduardo, how do you pronounce your last

         24  name?

         25                 MR. GIRALDO: Giraldo.
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          2                 CHAIRPERSON JACKSON: Giraldo, okay.

          3  From the New York State Coalition of Hispanic

          4  Chamber of Commerce. Please come forward.

          5                 I'm sorry, go ahead.

          6                 MR. GIRALDO: My name is Eduardo

          7  Giraldo. I'm President of the Queens Hispanic

          8  Chamber of Commerce, and Chairman of the Board of

          9  New York State Coalition of Hispanic Chamber of

         10  Commerce.

         11                 I'm here today to applaud the City

         12  Council efforts and the compromises that it has made

         13  with the City of New York to have this new piece of

         14  legislation.

         15                 I want to be thankful to the City

         16  Council for inviting us to be a part of these

         17  negotiations and to hear our voices and hear our

         18  recommendations.

         19                 I see that the bill includes a lot of

         20  the recommendations that we have made, and it really

         21  is a big effort on the part of the City and the City

         22  Council to help minority businesses.

         23                 Reading the bill there's two things

         24  that I did not see. The one that I didn't see was

         25  dealing with the Procurement Policy Board, the PPB.
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          2  That is very, very important because it addresses

          3  the problem mentioned by some of the other people

          4  why they cannot get contracts, because the business

          5  will be all good indeed, but if the PPB rules,

          6  they're not clear how they allocate contracts, is

          7  going to square one, you're never going to get a

          8  contract with the City. Because there's cases where

          9  the contractor can win the bid, but because the PPB

         10  rules state otherwise, it will not give the

         11  contract.

         12                 So, I think something has to be

         13  clarified in the PPB, to be more inclusive of the

         14  demographics of the City, to be more inclusive of

         15  the needs of what's happening, and it will help us

         16  really assert that will be a contract that we need.

         17                 The second part of our observation

         18  is, the extent of the outreach that the City Council

         19  and the City will do to reach out to the

         20  communities, to the Hispanic communities, there

         21  needs not only press releases, information by the

         22  City, but also really need people walking with their

         23  hands, all grab their hands and help them from

         24  square one to square Z.

         25                 So, our needs is a little more
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          2  intense because of the people, lack of language,

          3  lack of education, and we need to be a part in that

          4  process that we can really help our communities.

          5                 The Coalition, Chamber of Commerce,

          6  and we have 13 chambers around the City. We're

          7  looking, we're willing to help out, please reach out

          8  to us, and we want to be a part of it.

          9                 And we also want to be a part of this

         10  continuing study, because we believe we were

         11  excluded from the disparity study. Even though they

         12  said we were included, I've been in the chamber

         13  business for six years and I never got a request for

         14  information and some of my other chambers. So, we

         15  want to be a part of this.

         16                 It's so important, the community

         17  outreach, because we'll be able to have more people

         18  certify. The game is certification in New York.

         19  We're going to play that game. I told Enriques out

         20  in Queens, we're going to certify 500 next year,

         21  we're going to break their record they did last

         22  year.

         23                 We want pre-certification,

         24  certification, but we need help and we're willing to

         25  do. The Chamber business, we are not salary
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          2  employees. We made our time and our commitments to

          3  the people of New York and to these contractors, so

          4  we need that help.

          5                 And like I said, again, thank you for

          6  hearing our voice. Thank you for compromising with

          7  the Administration, and this is a piece of

          8  legislation that we need, and we need it so we can

          9  move forward for new changes.

         10                 CHAIRPERSON JACKSON: Thank you.

         11                 MR. GARCIA: My name is Frank Garcia.

         12  I'm President of the Hispanic Chamber of Commerce of

         13  the State, former President and Founder of the Bronx

         14  Hispanic Chamber, a proud still board member, and I

         15  own a minority business in the South Bronx. I

         16  remanufacture toner for laser cartridges.

         17                 First, I want to congratulate Robert

         18  Johnson and Sanders and the whole Board, City

         19  Council Board. I wish I got everybody here to tell

         20  them that we were very proud that you heard the

         21  Hispanic community and you guys really were

         22  sensitive to us.

         23                 They tried to do divide and conquer,

         24  and they didn't accomplish. Why? Because the

         25  minorities that are here, the Asians, Latino and
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          2  African Americans wanted this bill, but we wanted to

          3  make sure it was inclusive to the Latino community,

          4  and it was.

          5                 We asked for better numbers, and

          6  there were.

          7                 So, first I want to apologize for not

          8  coming in a suit. I just got back from Arkansas,

          9  meeting with the CEO of Wal-Mart, dealing with them

         10  with issues that they have, you're aware, when it

         11  comes to minority businesses, and all State Chamber

         12  presidents were there speaking to them about that.

         13  And we let them know about this, about the City

         14  Council and how you guys are being sensitive to

         15  minority businesses, and one of the things that came

         16  out of that, that I would like to see the City of

         17  New York, is I don't see in this anything about the

         18  second tiers. Meaning your corporations like

         19  Snapple, like Bovis, a lot of these corporations are

         20  not buying from minority businesses. They say they

         21  are. Let's have you guys, if they want a million,

         22  billion dollar contract with the City of New York,

         23  let's do what the CEO of Wal-Mart just said to do,

         24  they're going to mandate all their suppliers,

         25  Snapple, Colgate, all their corporations to buy from
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          2  minority businesses 30 percent to 40 percent of

          3  their business. That's incredible.

          4                 I haven't seen no Fortune 500 company

          5  in the United States to make that commitment. Could

          6  it have been the pressure that the City Council is

          7  giving them? I don't know. They called me to make

          8  sure to come there. We need the same thing. Because

          9  how can we have our business dollars spent with

         10  those corporations if they're not buying from us?

         11  That's the first thing.

         12                 The second thing, like my Chairman

         13  said, it's extremely important that we have a voice

         14  on this legislation. We don't want to lose contact

         15  with you, Mr. Jackson and Mr. Sanders and other City

         16  Council.

         17                 Arroyo, she's in my district, but we

         18  need to be able to have an advisory board to the

         19  City Council I advise, where we could advise you

         20  about these things that are going on in Corporate

         21  America and the City Council, and meet, just like

         22  the Mayor has their advisory board.

         23                 I had someone come up to me, I don't

         24  want to say who, and tell me how dare you say that

         25  the City Council should have their own minority
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          2  business, yes, advisory board, and we think it's

          3  very important to have that.

          4                 I think you guys listen to us, and

          5  that's why the proposal, when we're in history

          6  today, that the State Coalition be sure that Latinos

          7  were going to get in some things nothing, we're

          8  going to get at least something, and to us that's

          9  because of the communication. Instead of us coming

         10  out with the machetes, like a lot of people wanted

         11  to do that, Hispanics normally have the history of

         12  doing, especially the Puerto Ricans, we came up and

         13  negotiated with the City Council, and spoke with

         14  you. Mr. Jackson, you were sensitive to our

         15  community. And Ms. Enriques was sensitive with our

         16  community. Even though she is Latino, she educated

         17  us on a lot of the things with the law that we

         18  didn't know, and she's challenged a lot of us on

         19  certification, and she has done a good job. The last

         20  time, I just spoke about the commissioner, I really

         21  didn't speak about the good work certain people are

         22  doing, and she is doing a great job, I just want to

         23  say that, but her resources are very limited, and

         24  her frustration is like mine, is very high on the

         25  limitations of what she has. So, if we could help
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          2  fund that. If we have to volunteer to help her get

          3  certification, we're willing to do that.

          4                 On the qualification of vendors, I

          5  think your Committee should be part -- if a vendor

          6  can't get certified, we had a vendor, Eduardo has,

          7  that applied with the School Construction Authority

          8  to do a contract. He was denied at a meeting. He

          9  said what's happened, what's going on? The School

         10  Construction Authority was very sensitive to go down

         11  with that person and be able to teach them how to

         12  fill out the application, instead of saying you

         13  didn't get certified, you got to go.

         14                 So, if we could help you with stuff

         15  like that, we're willing. Thank you, again. Again,

         16  for the record, we support this legislation. Any

         17  Hispanics that are against this legislation, we're

         18  going to encourage them not to, because this is very

         19  important for our community. Finally we're being

         20  recognized for the City of New York. Thank you.

         21                 CHAIRPERSON JACKSON: Thank you both

         22  for coming in and representing your organizations.

         23  Thank you.

         24                 MR. GARCIA: Thank you.

         25                 CHAIRPERSON JACKSON: The next panel
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          2  we're going to hear from is --

          3                 COUNCIL MEMBER CLARKE: Mr. Chair, may

          4  I just say a few things?

          5                 I wanted to just, Frank and Mr.

          6  Giraldo, I just wanted to thank you for coming and

          7  for being a part of this process. We know that it

          8  was a challenge, particularly with the Latino

          9  community, the Asian community, who had reached out

         10  to us. And, you know, we look forward to moving

         11  forward and making sure that all communities of

         12  color are participating, that it's done in a

         13  culturally sensitive, linguistically appropriate way

         14  so that all of our businesses can be involved.

         15                 And I just wanted to say to you,

         16  Frank, my people are Jamaican, we know the machete

         17  very well, as well.

         18                 CHAIRPERSON JACKSON: Thank you.

         19                 Okay, our next panel is Joseph

         20  Argrette from JMA Concrete Construction Company;

         21  Carl Reid from the, I believe American Business

         22  Institute; and Earl Walker from the Regional

         23  Alliance for Small Contractors. Please come forward.

         24  Go right ahead, Earl.

         25                 MR. WALKER: Okay. In the interest of
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          2  time I'm going to try and be brief and I'll try not

          3  to read this.

          4                 CHAIRPERSON JACKSON: Okay, that would

          5  be good.

          6                 MR. WALKER: Okay.

          7                 CHAIRPERSON JACKSON: But if you could

          8  submit it?

          9                 MR. WALKER: Oh, I did submit it.

         10                 CHAIRPERSON JACKSON: Very good. Go

         11  ahead, sir.

         12                 MR. WALKER: Okay, the Regional

         13  Alliance -- first of all, my name is Earl Walker.

         14  I'm the Executive Director for the Regional Alliance

         15  of Small Contractors. We're a not-for-profit

         16  organization that was created in 1989 to assist

         17  minority small businesses and the women businesses

         18  in the region.

         19                 Despite the early gains that were

         20  made in the 1990s for opportunities, creating

         21  opportunities for MWBEs within the city, over the

         22  past decade those opportunities have been just about

         23  completely eroded.

         24                 Now what we have before us, and I was

         25  very, very encouraged last year when I was appointed
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          2  to the Mayor's Advisory Group on the City Council,

          3  and I was also encouraged to see the disparity study

          4  come out in January when it was finally published.

          5                 The only thing is that, I've had a

          6  chance to take a look at it over the last few months

          7  --

          8                 CHAIRPERSON JACKSON: Earl, can you

          9  push your mike down a little bit? Push it down.

         10  There you go.

         11                 MR. WALSH: Okay. I've had a chance to

         12  look at it over the last few months, and I think

         13  there's several things that need to be strengthened,

         14  both in 70 article, in Executive Order 71 and in

         15  Council 727-A.

         16                 First of all, you need to take a look

         17  at your programmatic limit of $1 million. Marla

         18  Thompson (sic) was here earlier -- Simpson. Simpson.

         19  Marla Simpson was here earlier, and she said that

         20  she wasn't able to tell you exactly what the $1

         21  million would come out to be in construction.

         22                 Well, we took a look at that based on

         23  some preliminary figures that she came up with. I'll

         24  give you an example. If you applied a $1 million

         25  limit to construction, and based on her figures that
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          2  we got, about ten percent of the contracts that come

          3  out in these total City's budget for construction,

          4  is $1 million, $1 million under, so the goal that

          5  was set was about 12 percent for minorities and nine

          6  percent for Hispanics.

          7                 If you took a look at that overall,

          8  the maximum participation that you'd come up with is

          9  a goal of 17 percent. That's what it would be. If

         10  all of those contracts under $1 million, you know,

         11  they could get that participation level, the

         12  percentages that they have here, it would come up to

         13  2.17 percent.

         14                 If you took, and I'll skip all the

         15  way to the bottom --

         16                 CHAIRPERSON JACKSON: 2.17?

         17                 MR. WALKER: 2.17 percent. This would

         18  be the lowest goal set for construction in this

         19  country, okay?

         20                 If you took a look at all the other

         21  limits that they have, the limits for professional

         22  services, standard services and goods and services,

         23  and you apply the same limit to it, you would come

         24  up with a grand total of, that's if all of these

         25  contracts that you had at the lower level could
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          2  actually go to minorities and subcontracting at the

          3  amount of -- it would get the $1 million contract,

          4  the total figure would come out to be 5.7 percent.

          5  That would be a goal for participation that you'd

          6  have. So one of the things that you'd need to do is

          7  to get back with Marla Simpson and the rest of them

          8  and ask them, based on past history, and projected

          9  dollars, what would be the maximum amount of

         10  participation that we could come up with, using the

         11  percentage and the present caps that you have?

         12                 This is preliminary based on what we

         13  have on the figures that we have.

         14                 So, I think we need to take a look at

         15  that, because like I said, it would be somewhat of

         16  an embarrassment if you think that you're going to

         17  get a real 12 percent number, and when you apply to

         18  CAPS they're going to come up to be really small

         19  numbers.

         20                 The other thing, too, is that when

         21  you take a look at goods and services, for the most

         22  part, goods and services are done with

         23  manufacturers, wholesalers and large retailers, and

         24  what they do is they usually buy in as large a

         25  quantity as possible at the lowest price possible.
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          2                 And the other thing they do a lot of

          3  time is they bundle contracts also to make sure that

          4  they can get the highest price and the largest

          5  amount too.

          6                 So, usually minorities, when they do

          7  bundle contracts, minorities are already excluded

          8  from that competition.

          9                 So, what happens is that the real,

         10  real problem here is that in the subcontracting,

         11  goods and services are usually not subcontractors.

         12  You buy pencils from a person, staples, whatever,

         13  they send them to you and that's the end of that.

         14  They don't subcontract it to Joe Blow selling

         15  pencils at the corner, all right? So, that's it.

         16  You're going to buy it from -- the idea that you're

         17  going to get subcontracting opportunity is totally

         18  avoided, it's not going to happen.

         19                 So, what I'm saying to you is that

         20  you really have to take a look at what's being

         21  proposed and how it's going to impact you.

         22                 Now, the other thing I wanted to take

         23  a look at here is, in your contracts, where you have

         24  it right now, there is no, there are no requirements

         25  for inclusion of the City's program in tax abated
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          2  projects.

          3                 So, you'll get a private developer

          4  that comes in and gets something and tax abated

          5  stuff for a number of years and go away scott-free,

          6  don't have to participate in minority participation

          7  at all. So, one of the things that I'm saying for

          8  any tax abated projects that you have, you should

          9  include the provision for MWBE participation in it.

         10  The same one that the City subjected itself to.

         11                 Okay, finally, I want to get into the

         12  part about enforcement. There are no clear

         13  monitoring and enforcement provisions or penalties

         14  specified in neither 71, Executive Order 71 or Bill

         15  727-A for non-compliance, negligence or a total

         16  disregard for the MWBE participation goals by the

         17  contractors or people employed by the City, okay?

         18  And if you don't specify these things, nothing is

         19  going to happen.

         20                 And what I want to tell you a little

         21  bit more, the Regional Alliance was the group that

         22  led the New York Jets putting that program together.

         23  We put the whole program, a ten-point program for

         24  them, and it was held as one of the best ones that

         25  were ever done.
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          2                 The other thing, too, is that in my

          3  other life before I became the Executive Director at

          4  Regional Alliance, I was also the Director of the

          5  Port Authority MWBE Program, Office of Business and

          6  Job Opportunity. And while I was there, we did the

          7  study in response to Crosin. We came up with a

          8  factual predicate that there needed to be to support

          9  new remedies coming in and to put back in place M

         10  and WBE goals and stuff like that.

         11                 Now, one of the things I wanted to

         12  tell you about this, though, and you really have to

         13  understand this, is that if you're not going to have

         14  strong penalties and enforcement, you needn't have a

         15  study. You could just say, just like they put at the

         16  bottom of an ad, we are an equal opportunity

         17  employer, you could put down we have an affirmative

         18  action program of good faith, if you're never going

         19  to do anything about it, you're never going to get

         20  sued.

         21                 So, what happens here is, only when

         22  you try to enforce it, we have to have a legal leg

         23  to stand on, and what happens is, just to prove that

         24  to you, after Crosin what we did was suspended all

         25  of our set-aside programs and we suspended all of
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          2  our preference programs, and we had good faith

          3  programs, and we had a 17 percent goal, and it was

          4  never challenged, okay?

          5                 So, what I'm saying, the study only

          6  -- you only need it if you're going to invoke some

          7  penalty or some enforcement.

          8                 The only thing I want to end with is

          9  that, the City of New York is looked upon as the

         10  greatest City in the world, and it should have a

         11  good program for all of its people to participate.

         12  Thank you.

         13                 CHAIRPERSON JACKSON: Thank you very

         14  much.

         15                 I look forward to working with you.

         16  Have you been in contact with Robert Newman, our

         17  counsel?

         18                 MR. WALKER: Yes, we have been talking

         19  on the phone.

         20                 CHAIRPERSON JACKSON: Okay.

         21                 Our next and last panel is Kwang Kim

         22  from the Korean American Association of Flushing;

         23  Charles Wang, from he Great Blous, Skirt And

         24  Undergarment Association; Bonnie Wong from the Asian

         25  Women In Business; and Hemani Woodhauni from he Sai
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          2  Young Group and AIA. Please come forward.

          3                 And whoever would like to go first is

          4  fine with me.

          5                 MS. WONG: Me?

          6                 CHAIRPERSON JACKSON: Ladies first.

          7  Just push the mike down a little bit, please.

          8  Introduce yourself and your organization.

          9                 MS. WONG: I'm Bonnie Wong, President

         10  of Asian Women In Business. I'm on the Board of

         11  Directors of Chinatown Partnership, LDC. I'm the

         12  Co-chair of 21st Century Women's Leadership Center.

         13                 I came here because, as you know from

         14  looking at the bill and made reference, there's an

         15  underrepresentation of Asian-Americans, as far as

         16  the bill is concerned, because the zero goals for

         17  some of the areas is quite disturbing. And since the

         18  last bill, I noticed there's some changes in the

         19  numbers, not only in the Hispanic number, but Asian

         20  numbers and sort of put some of them into goods, and

         21  you took it out of construction. So, I know it sort

         22  of changed a little bit, but overall, Asians are

         23  still not considered a minority because there's no

         24  goals in many of the mean areas where Asians tend to

         25  have businesses.
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          2                 So, but then my colleagues will go

          3  more into it. But basically, if you looked at other

          4  data, we can prove very easily there are many more

          5  Asian-owned businesses than is reflected in the

          6  disparity study, that was considered by this Intro.

          7  727.

          8                 So, I want to focus in on Asian

          9  women, since zero goals for Asian Americans in

         10  several areas, in separating Caucasian women as a

         11  group, has more dire consequences on Asian women, as

         12  well as all women of color.

         13                 You know, not too long ago I heard

         14  the CEO of a major financial company state that

         15  being a woman was more of a hinderance to promotion

         16  than his skin color, because when you look at it,

         17  women are less likely to lead Fortune 1000

         18  companies. Women are less likely to direct Broadway

         19  plays. Women are less likely to be in Congress, and

         20  women are less likely to be in the New York City

         21  Council. Women are less likely also to receive City

         22  contracts, no matter what race or ethnic background

         23  they are.

         24                 I don't understand how the City

         25  Council can only consider Caucasian women for
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          2  Citywide goals. Race is only one reason for

          3  inequality, and gender is another. And they are not

          4  mutually exclusive.

          5                 Too often they intersect, giving rise

          6  to double hurdles, you're a woman and you're a

          7  minority. Women of color do not share either the

          8  maleness or whiteness, and it takes more effort to

          9  bridge the gap.

         10                 The draft bill is essentially saying

         11  that if you are a woman of color, we can only

         12  consider your color and not your gender.

         13                 You are saying that even if you are a

         14  certified woman-owned business, you will not be

         15  included unless you are white. From my limited

         16  experience, I have never seen goals set only for

         17  Caucasian women without considering other racial

         18  groups of women. Perhaps you can dig up some

         19  jurisdiction that does that, but we're talking about

         20  New York City, the most diverse City in the world.

         21  Do you really believe that women of color, and, of

         22  course, since I represent Asian women, have more

         23  opportunities than white women, and do you really,

         24  really truly believe this?

         25                 And I hate to be impolite, but the
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          2  City Council can now probably state that they are

          3  leaders in a country to segregate white women as a

          4  special group and to disregard the need for

          5  additional opportunities for women of color.

          6                 I understand that the bill called for

          7  reviews in 12 months, and new goals may or may not

          8  be set. But I suspect it may not be just 12 months,

          9  because 12 months you are going to start to review

         10  and Mason Tillman took two years to do the study, so

         11  that's three years. So, in three or four years, at

         12  that point it seems that you may be considering

         13  changes in the goals, and that's a long time to wait

         14  for Asian-Americans and in particular Asian women

         15  and women of color.

         16                 I did not, you know, I don't know how

         17  to express how I think that this bill is

         18  fundamentally unfair, not only to Asians but to

         19  Asian women and women of color. And I ask you to go

         20  and reconsider some other statistics.

         21                 I know you've been waiting for this

         22  bill for a long time, but shouldn't you put in

         23  writing, put permanently in legislation something

         24  that excludes such a large number of people?

         25                 So, I ask you just to do that, to
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          2  look at it again and think about what it says and

          3  what it does to exclude Asians, Asian women and

          4  women of color.

          5                 Thank you.

          6                 CHAIRPERSON JACKSON: Thank you.

          7                 Next.

          8                 MR. KIM: Chairman and Council

          9  members, my name is Kwang Kim. I am President of the

         10  Korean American Association of Flushing. And also I

         11  am Chief Executive Director of Flushing Community

         12  Development Center.

         13                 I have testimony similar like Ms.

         14  Wong. On behalf of the Asian community in New York

         15  City, I would like to wish everybody happy holidays.

         16  I am very glad that New York City, the cosmopolitan

         17  center of the world, is addressing the very crucial

         18  issue of equal opportunities for minority and

         19  women-owned businesses in New York City contracting.

         20                 I would like to specifically address

         21  opportunities for Asian women. As the world begins

         22  to look at the issues of women equality, we must

         23  make fair assessment of the productive power of

         24  minority women, because if we carefully study the

         25  history of the U.S. immigration, everyone is a
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          2  minority in some sense. It is not right to

          3  discriminate in any form or manner against an

          4  individual on the basis of color, creed, or race,

          5  and I would like to add gender.

          6                 This bill is first of all very

          7  discriminatory, because only one group of women are

          8  covered. If you look at some parts of this bill,

          9  women who are Asian are not considered in any way

         10  statistically in the various important parts, like

         11  professional, standard services, page between 11 and

         12  12, 13, 14. In this City, there are many Asian women

         13  business owners who need additional opportunities.

         14  This form of glass ceiling discriminatory act will

         15  take away opportunity to the rising middle class

         16  Asian women.

         17                 If you look at every main center of

         18  the boroughs, the landscape has changed

         19  dramatically. Whereas, it was considered that the

         20  majority were in professional fields such as

         21  medical, financial, real estates, construction, and

         22  currently many ethnic minority women and men in

         23  equal proportions are in all of these fields in

         24  astounding numbers. Racial or ethnic discrimination

         25  has long been outlawed. New York City in its great
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          2  population transformation has been in the forefront

          3  of equal opportunity and it must continue the

          4  tradition to maintain its leadership in the world as

          5  human rights advocates.

          6                 I would like to recommend that the

          7  bill be revised to reflect Citywide goals in all

          8  areas for Asian women, whether they be from India,

          9  Pakistan, Malaysia, China, Japan, Korea,

         10  Philippines, Mongolia, Tibet, or other Asian

         11  countries which I may have failed to mention.

         12                 I would also like you to reconsider

         13  the numerical goals set for Asian Americans in

         14  general. Asian Americans have few opportunities to

         15  receive government contracts and because of the

         16  City's track record of not outreaching to us, we

         17  basically have not participated in minority

         18  programs. By not considering us numerically in this

         19  bill, you will further discourage Asian Americans

         20  from bidding on city contracts.

         21                 Thank you very much. I am very

         22  honored to be here today.

         23                 CHAIRPERSON JACKSON: Thank you for

         24  coming and giving your testimony. Have you submitted

         25  your testimony in writing also? Or you just read it
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          2  on the record? Do you have copies of that to submit?

          3                 MS. WONG: He has copies.

          4                 CHAIRPERSON JACKSON: You have

          5  already?

          6                 MS. WONG: He didn't submit it.

          7                 CHAIRPERSON JACKSON: Okay, because it

          8  would be good to have that in the record.

          9                 Okay, next, please. I'm sorry.

         10                 MR. WANG: Thank you, Mr. Chairman,

         11  and Madam Councilwoman. I'm glad that you stay til

         12  the end with us. We stay until the end with you. I

         13  think it is very important. Even though you keep us

         14  last, it's okay too. Right.

         15                 I would not get into my statement. I

         16  just want to mention two case studies as a point to

         17  my statement.

         18                 EOC, the federal civil rights

         19  enforcement agency, recently had a gallop poll to

         20  conduct a study nationwide to see how minority

         21  perceive discriminated against. Among the

         22  African-Americans, 28 percent say that they have

         23  been discriminated against. Latinos, 25 percent,

         24  when it come to Asians, 37 percent say they have

         25  been discriminated. So, this is new, I mean not
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          2  being perceived as such, but the study also has a

          3  reverse. How the three group file complaints. When

          4  it come to filing actual complaint,

          5  African-Americans, 37 percent, and Latina-American

          6  27 percent, Asians, less than ten percent. So, that

          7  is the kind of contrast in terms of how one group is

          8  really making use of the process, the system, to

          9  right the wrong, okay?

         10                 SBA studies recently showed, after

         11  9/11 how many group has received loans, which was

         12  published in our newspapers yesterday, I mean in our

         13  City, the largest group that received 9/11 loans

         14  from SBA are all out of the State. Some are even

         15  from Maine, Massachusetts, and firms within the

         16  disaster zone of 9/11 did not get the loans. How

         17  come? The loans was means to up us who are in he

         18  disaster zone, but we couldn't get it. Because,

         19  again, systematic institutional barriers that are

         20  now being overcome by groups within the district.

         21  Even though they applied it. Even though the Bureau

         22  means well, the Bureau means to help the minority

         23  and women in business to get a City contract, but if

         24  you base on the data, if you base on the study that

         25  are not inducive, encouraging, making easy for us to
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          2  come for and become contractors, again, you're not

          3  helping us. That's what I'm trying to say. I hope

          4  that you would take it seriously. You got 12 months

          5  to work to really make revisions, during these 12

          6  months I hope that you will really kind of see that

          7  Asians need to be encouraged, need to be coached,

          8  assist, to make sure that they take advantages that

          9  you label so hard and you label so diligent, trying

         10  to in a sense help us, and we appreciate that. But

         11  we really want to help, and that is why I'm here to

         12  plea with you that hopefully that this round again

         13  we don't have another study showing again Asians

         14  being left out, because, again, the process, even

         15  though it work for everybody else, we're not

         16  benefitted by it.

         17                 Thank you.

         18                 CHAIRPERSON JACKSON: Thank you.

         19                 Next, sir.

         20                 MR. WADHUANI: Good evening,

         21  Councilman Jackson. Thank you for having us here. My

         22  name is Hemant Wadhuani. I represent the Sai Young

         23  Group, which has a lot of community service actually

         24  up in actually your area, Harlem and Washington

         25  Heights, as well as Association of Indians in
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          2  America.

          3                 Today I'm talking to, because more to

          4  experience from what I've seen out there, and how

          5  this legislation also impacts what we do out in the

          6  community, first, it is my surprise that the only

          7  goals set in this bill for Asian Americans for were

          8  subcontracting opportunities in regards into the

          9  construction industry. And second is the goods

         10  aspect. But there were no goals for prime

         11  contracting opportunities in the areas for

         12  construction industry, no goals for professional

         13  services and no goals for standard services. And

         14  many Asian Americans are in these areas. And talking

         15  now, you know, I'm going to testify to let you know

         16  how these bills could impact in New York City, and

         17  talking more from a family experience, from an

         18  immigrant experience, I mean I'm 30 years old, I was

         19  born here in this country, but my parents were first

         20  generation, and never knew anything about minority

         21  business, come from a business community, language

         22  was an issue, as well as, you know, no one ever

         23  reached out to them.

         24                 It's only my generation that's coming

         25  to know about these opportunities, and even the
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          2  other generations coming to people like me and

          3  saying how do we get certified? Can you help us? And

          4  we are helping.

          5                 You know, that's from an immigrant --

          6  you know, immigrants when they first come here, you

          7  know, they're worried about getting settled in,

          8  they're worried about adapting into the country, but

          9  the last thing they think about is certification.

         10  And I know during this process that according to the

         11  study, the disparity study was done based on

         12  certification. And so it leaves a number of small

         13  businesses from the Asian-American communities out.

         14                 And me, I'm a small business owner,

         15  and I'm in the services area, so this adversely

         16  impacts me, as well, you know.

         17                 A second thing I want to talk about

         18  is the stuff I've seen out when I volunteer with the

         19  Sai Young Group, and I've seen that with the African

         20  American community, especially, you know, we've done

         21  work with Harlem, South Bronx, Economic Development

         22  Corporation with the usual chapters out there. A

         23  large amount of them are not getting jobs. You know,

         24  they've graduated with City-funded programs and

         25  they're not getting jobs out there. But we, you

                                                            189

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  know, we've been volunteering, they're out there,

          3  and now we want to actually set up some business

          4  opportunities and work together with them, and the

          5  people from the Indian American community, the Asian

          6  American community, so, I mean if there's no prime

          7  contracting opportunities in the construction area,

          8  and we're working with Harlem youth, that negatively

          9  impacts both minority groups, you know, the African

         10  Americans and the Asian Americans.

         11                 And, you know, even a third thing

         12  right now is helping out a food services company in

         13  the Asian American community, to get into, you know,

         14  they want to say, look, how do we supply into the

         15  City schools, and one of the key persons wants to

         16  partner up to local people in the Harlem Washington

         17  Heights area, and brought together one of your

         18  constituents, actually she lives up in the 140s,

         19  150s area, you know, to work together and try to

         20  bring investment into the neighborhood, but if I go

         21  back to this Asian American company and look, I

         22  don't know what classification food services is in,

         23  if it falls in the Asian American, where Asian

         24  Americans do not have any goals in that area, that,

         25  again, may adversely impact.
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          2                 So, we may have a double whammy here,

          3  and I'm looking at this from a broader perspective.

          4  And we're from an economic cooperation, how our

          5  groups can work together.

          6                 CHAIRPERSON JACKSON: Well, I want to

          7  thank you all for coming and giving testimony.

          8  Obviously, we have some concerns and some issues and

          9  I think that some of them have been addressed and

         10  continue to be addressed, and some are limited as a

         11  result of the disparity study, and as a result of

         12  the fact that we did at one point in time have an

         13  Executive Order which basically was allowed to lapse

         14  and there is no faith in the system, and so many

         15  small businesses didn't even register because I

         16  guess they felt it was a dead end, the door was not

         17  open.

         18                 I think clearly the message is that,

         19  as far as the City Council is concerned, the Black

         20  Latino and Asian Caucus is going to be following up

         21  to ensure that the legislation that we're moving

         22  forward is going to be implemented, is going to be

         23  transparent as possible, and open to everyone, and

         24  we're going to be encouraging all businesses in

         25  order to register. And I think that there was a lot
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          2  of suggestions made by you and others to open up the

          3  process and to have some organizations funded to

          4  help small businesses through the certification

          5  process so they can become certified businesses,

          6  minority and woman-owned businesses in the City of

          7  New York, so that they can get a piece of the

          8  American Dream, and that's what everyone wants the

          9  opportunity to do business in New York City, and not

         10  only to have large businesses, or businesses that

         11  are not owned by minority and woman-owned businesses

         12  or businesses that are not located in New York City,

         13  to get all of the business that we put out, and New

         14  York City contracts out over $15 billion a year in

         15  goods, services and construction, and clearly I

         16  think that your organizations should be directly

         17  involved in this to push us as a City Council, to

         18  push the Black, Latino and Asian Caucus, to push the

         19  Mayor's Office and each agency and to be a part of,

         20  as I said earlier, not just eyes and ears to give

         21  opinions, but to be full partners in the

         22  implementation process. I look forward to making

         23  sure that that happens.

         24                 And I don't know next year who is

         25  going to be chairing the Contracts Committee. From a
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          2  political point of view, you know that the City

          3  Council makes the decision on January 4th, 2006 who

          4  will be the next Speaker. And the next Speaker at

          5  the City Council will have a clear say as to who is

          6  the next Chair of the Contracts Committee, or who is

          7  the next Chair of the Economic Development

          8  Committee, and so I think you need to look at that.

          9  If you're not aware of those processes, you need to

         10  be, because those are the processes that drives the

         11  system here. In order to make sure that your

         12  interests are, when I say your interest, even though

         13  you're representing groups and organizations,

         14  anyone's interests are being looked at, being

         15  considered, and also as full partners in the whole

         16  process to move forward the minority and woman-owned

         17  business legislation that this Council, ending our

         18  term, which expires 12/31/2005, and that's why the

         19  commitment, as I said all along, of the Black,

         20  Latino and Asian Caucus, and I co-chair that, the

         21  message was to move forward with legislation by the

         22  end of this term, and that's why I laid out next

         23  Tuesday, the 20th, there will be another hearing

         24  where this Committee is expected to vote out the

         25  legislation. The City Council full body will
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          2  consider it the next day, Wednesday the 21st, and

          3  the Mayor is expected to sign it into law as of

          4  12/31. Robert Newman is the Counsel to the Contracts

          5  Committee, if you have not been in contact with him,

          6  I ask you to please do that, if there are any

          7  changes or considerations that you may wish, and you

          8  feel need to be in there.

          9                 Council Member Clarke.

         10                 COUNCIL MEMBER CLARKE: Thank you, Mr.

         11  Chair.

         12                 I want to thank each and every one of

         13  you for coming to testify here.

         14                 Let me say this to you, that when we

         15  embarked on this, we knew that there was a systemic

         16  problem in this City for all people of color, just

         17  no doubt about it. We hired a firm and they did I

         18  guess the best that they could given the records

         19  that we had to work with. What we've done is

         20  unearthed an issue that no one wanted to deal with.

         21  No one wanted to deal with. I mean, we talked about

         22  it. We talked about it in each of our respective

         23  communities, and I represent a very diverse one. My

         24  parents are immigrants as well, so I can certainly

         25  relate. You know, there was a gut instinct that, you
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          2  know, we're not full participants in this City in

          3  the way we need to be, particularly economically.

          4  And, so, you know, this study doesn't give us the

          5  full picture, but what it does do is it unearths an

          6  issue that generations will have to deal with, that

          7  we have to deal with, and I think going forward, I

          8  know I can say I'm committed to making sure that

          9  every community is a part of the economic engine and

         10  infrastructure that is our City.

         11                 And while this particular study, I

         12  don't think it finetunes every community. It just

         13  can't get to it. But I think what it does is it

         14  brings forward individuals like yourself, that we're

         15  not aware of. And more and more people will be

         16  coming, and that will drive and hold certain

         17  people's feet to the fire.

         18                 We want to see as many companies

         19  certified as possible, and we dare the City not to

         20  involve them in procurement opportunities once they

         21  are made available to the City, irregardless and

         22  irrespective of what this study says. Because what

         23  we know is that we have the talent, the expertise

         24  and ability in every single community, including the

         25  women, to do the work that needs to be done in this
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          2  City.

          3                 If we did not have this disparity

          4  study, people would still be hymning and hawing

          5  about, well, does it really exist? Is it really a

          6  problem? We had to do something dramatic, and this

          7  does it dramatically. And there may be lawsuits,

          8  there may be a whole host of other things, but, you

          9  know, in the midst of all of it, there is a lot of

         10  discussion, there is a lot of shame, and there's a

         11  lot of putting people's feet to the fire to make

         12  sure that we do right by each other in the City and

         13  this town. And I hope, and I know that you will,

         14  because Mr. Wang, I know you very well, you will be

         15  there with us lockstep every step of the way, and I

         16  will make the commitment regardless of what

         17  committee I'm on, because I'm on this like a pit

         18  bull, that every community is a part of this

         19  contracting process. And when I see someone missing

         20  in the room, I will be asking the question. I know

         21  that each and every one of you will be there with us

         22  to make this thing happen for this generation and

         23  future generations to come.

         24                 So, I just wanted to add that. He can

         25  be diplomatic. I'm going to tell you the truth, I'm

                                                            196

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  going to be there one step, or every step of the

          3  way.

          4                 Thank you, Mr. Chair.

          5                 CHAIRPERSON JACKSON: I want to thank

          6  everyone for coming, and this meeting is hereby

          7  adjourned.

          8                 (The following written testimony was

          9  read into the record.)

         10

         11

         12  Written Testimony Of:

         13  Esmeralda Simmons, Esq.

         14  Center for Law and Social Justice

         15  Medgar Evers College, CUNY

         16

         17                 Good morning, Chairmen Jackson and

         18  Sanders and all other members of the City Council.

         19  Thank you for your invitation to testify at today's

         20  hearing.

         21                 My name is Esmeralda Simmons. I serve

         22  as the Executive Director of the Center for Law and

         23  Social Justice, a unit of Medgar Evers College of

         24  the City University of New York.

         25                 The Center recently had the honor of
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          2  co-managing the Disparity Study on behalf of the

          3  City Council. That same study underlines the current

          4  legislation that we are addressing today that seeks

          5  to enhance opportunities for minority business

          6  enterprises and women business enterprises to do

          7  business with City government. The views I express

          8  today are those of the Center for Law and Social

          9  Justice.

         10                 1. Introduction

         11                 First, let me congratulate the City

         12  Council for introducing such historic legislation.

         13  This is the first time in the history of the City of

         14  New York that the City Council has introduced a

         15  piece of substantive legislation that seeks to

         16  eliminate the historical, egregious disparities and

         17  the implied discrimination that minority business

         18  enterprises and women business enterprises have

         19  experienced for decades in the City government

         20  procurement processes.

         21                 My remarks will seek to present

         22  substantive and procedural amendments to the

         23  existing bill that may make the enacted legislation

         24  more effective by justifiably extending its

         25  provisions and by closing loopholes in the current
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          2  legislative scheme. I will focus on the following

          3  major topics:

          4                 - Establishing goals where

          5  disparities exist for Minority Business Enterprises

          6  by gender.

          7                 - Agencies should not be able to

          8  establish Participation Goals that are lower than

          9  the citywide goals for any industry classification

         10  without approval by the agency's MWBE Officer.

         11                 - Clearly define a deadline for the

         12  promulgation of rules for sanctions.

         13                 - Establishing a dedicated executive

         14  officer within the Mayor's Office of Contracts for

         15  implementation and enforcement of citywide MBE/WBE

         16  utilization goals.

         17                 - Incorporation of the Disparity

         18  Study by reference, and the City's use of race

         19  neutral remedies within the legislative history

         20  section of the bill.

         21                 II. Establishing Goals where

         22  Disparities Exist for Minority Business Enterprises

         23  by Gender.

         24                 This bill as it stands courageously

         25  establishes goals for City contracting with minority
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          2  businesses and businesses owned by Caucasian women

          3  within the five industry classifications of

          4  contracts in Subdivision j. When minority businesses

          5  enterprises (MBEs) are considered within the bill

          6  for goal-setting purposes for City contracts or

          7  subcontracts, the goals are established for each

          8  minority group (Black Americans, Hispanic Americans

          9  or Asian Americans) as a whole without

         10  differentiating between gender within each group. If

         11  there was no disparity found for an entire

         12  aggregated minority group within a contracting area

         13  (e.g. Hispanic American firms in Professional

         14  Services subcontracting or Asian American in Goods

         15  contracting), then no goals are established for the

         16  entire minority group which includes both male MBEs

         17  and female MBEs.

         18                 The Disparity Study, however,

         19  analyzed city contracting for disparities by gender

         20  within each minority group. That is, for each

         21  minority group, the City's contracting history for

         22  female contractors was analyzed separately from the

         23  City's contracting history of male contractors.

         24                 More significantly, disparities were

         25  found to exist by gender within the minority groups,
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          2  even when no disparity existed for the aggregated

          3  minority group. Where such statistically significant

          4  disparities exist, goals can and should be

          5  established to rectify such disparities.

          6                 For example, in the bill there are

          7  currently no goals set for Hispanic American

          8  businesses in Professional Services subcontracting.

          9  Nor are goals set for Asian American businesses in

         10  Goods contracting. However, a disparity was found to

         11  exist for Hispanic women business enterprises (WBEs)

         12  in Professional Services subcontracting; likewise a

         13  disparity was found to exist for Asian WBEs in Goods

         14  contracting. [See Chart 1 on p.3 which illustrates

         15  where additional goals could be set by race and

         16  gender.]

         17                 Therefore, separate goals can and

         18  should be set for minority WBEs and men-owned

         19  minority business wherever disparities were found to

         20  exist.

         21                 III Contract Participation Goals that

         22  Are Lower or Higher than the Citywide Goals Should

         23  Not Be Established by Contracting Agencies without

         24  Approval by the Agency's MBE/WBE Officer

         25                 Subsection o. of the proposed
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          2  legislation allows city agencies to set their own

          3  participation goals unilaterally, as long as a

          4  series of factors are considered.

          5                 Allowing contracting agencies to set

          6  their own goals without sufficient internal review

          7  would allow the same forces that led to the

          8  currently existing disparities to prevail with

          9  future city contracting.

         10                 While provision can be made within

         11  the bill for an agency to use an alternative goal,

         12  the establishment of that goal cannot be left

         13  completely to the discretion of the agency's

         14  contracting arm once the five factors have been

         15  considered.

         16                 Rather, the agency's M/WBE officer

         17  should be the final decision maker on contract goals

         18  for the agency.

         19                 If the agency seeks to establish a

         20  contract goal that differs from the citywide goal,

         21  an internal agency review and decision process must

         22  be established. A process, similar to that

         23  promulgated for contractor waivers in Subdivision

         24  12-13, should be established for agency contract

         25  waivers:
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          2                 An agency chief contracting officer

          3  or a contractor seeking a waiver of the agency's

          4  goal for any industry classification on a contract

          5  should be required to submit its written request for

          6  a waiver along with supporting statistical

          7  documentation regarding availability or prior agency

          8  utilization to the agency's M/WBE Officer before any

          9  contract requiring the amended goal is bid. The

         10  agency shall not issue a contract to bid with an

         11  alternate goal without the written approval of the

         12  agency's M/WBE Officer.

         13                 It is generally easier in government

         14  for officials to justify the status quo than to

         15  adjust to change. In this case it would be easier

         16  for ACCOs to unilaterally justify the continued use

         17  of established contractors by relaxing the goals in

         18  a contract to be bid, than for them to apply the

         19  Citywide goal to the contract. For this legislation

         20  to have teeth, contracting agencies must not be

         21  allowed to set their own MBE/WBE participation goals

         22  on contracts without approval by the agency MBE/WBE

         23  Officer.

         24                 IV Clearly Defining Enforcement

         25  Action for Noncompliance
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          2                 Sanctions for enforcement of

          3  violations of this legislation should be transparent

          4  and mandatory for both violating contractors and

          5  violating city agencies.

          6                 Subdivision s. of the legislation,

          7  Agency Compliance, states a series of actions that

          8  may be taken if and when "it has been determined

          9  that an agency is not making adequate progress

         10  toward goals established in its agency M/WBE

         11  utilization plan." These actions are graduated in

         12  severity.

         13                 This section could be strengthened by

         14  predicating a level of mandatory enforcement upon

         15  either the length of time of agency noncompliance,

         16  or and the level of noncompliance. Enforcement could

         17  be established by clear guiding posts like 90 days

         18  out of compliance, 120 days out of compliance, 180

         19  days out of compliance, 270 days out of compliance,

         20  etc., or some statistical predicate for gauging the

         21  level of noncompliance, e.g., 30% outside of goals,

         22  50%, 60%, 70%, etc. As it now reads, agency

         23  violations could take years to rectify, therefore,

         24  seriously diminishing the effectiveness of the

         25  legislation.
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          2                 Enforcement against violating

          3  contractors is promulgated in Subdivision of the

          4  legislation.

          5                 V Establishing a Dedicated Executive

          6  Officer within the Mayor's Office of Contracts for

          7  implementation and enforcement of citywide M/WBE

          8  utilization goals.

          9                 The legislative scheme of the bill

         10  places heavy reliance on the Department for Small

         11  Business Services and Chief Procurement Officer in

         12  the Mayor's Office of Contracts for implementation

         13  of its mandates. Y et, neither of these agencies has

         14  any major experience administering a goals contract

         15  compliance program for MBEs and WBEs.

         16                 To ensure that the program is

         17  effectively implemented a dedicated executive

         18  position titled Deputy Chief Procurement Officer in

         19  the Mayor's Office of Contracts for implementation

         20  of its mandates. Yet, neither of these agencies has

         21  any major experience administering a goals contract

         22  compliance program for MBEs and WBEs.

         23                 To ensure that the program is

         24  effectively implemented a dedicated executive

         25  position titled Deputy Chief Procurement Officer for
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          2  Citywide MBE and WBE Contracting, should be created

          3  preferably in the Mayor's Office of Contracts to

          4  lead the program and directly handle agency

          5  oversight and the other duties currently assigned

          6  within the legislation to the Chief Procurement

          7  Officer.

          8                 Professionals exist with an expertise

          9  in goals implementation in contract compliance

         10  programs since these types of programs have been in

         11  effect for forty years in this country since the

         12  promulgation of Presidential E.O. 11246 in 1965, and

         13  for over twenty years in New York State. The

         14  certification and business development activities

         15  for MBEs and WBEs mandated by this legislation

         16  should be handled and coordinated by the DSBS.

         17                 VI Incorporation of the entire

         18  Disparity Study by reference in the body of the

         19  legislation and reference the City's use of

         20  race-neutral remedies within the legislative history

         21  section of the bill.

         22                 Race-conscious remedies, such as

         23  those found in this legislation, are generally

         24  legally permissible if there is evidence of past

         25  discrimination or statistically significant
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          2  disparities based upon race or gender in the

          3  contracting history of the municipality.

          4                 Such evidence is generally presented

          5  as justification for the legislation in the

          6  legislative history section of the bill.

          7                 Therefore, the Disparity Study that

          8  underlines the goals remedy of the legislation

          9  should be directly referenced within the

         10  legislation, at S6-129b. Policy or in a separate

         11  "Legislative History" section, as the source of the

         12  specific Citywide goals found within the

         13  legislation. The entire Disparity Study should also

         14  be specifically incorporated by reference within the

         15  legislative history section of the legislation.

         16                 Second, the purpose of the Disparity

         17  Study [is misrepresented in the Background Section

         18  of the legislation (page 3) and] Should be stated to

         19  indicate that it was an objective scientific

         20  inquiry.

         21                 One of the twofold purposes of the

         22  study was not "to enact legislation that would

         23  provide race-conscious remedies for identified

         24  discrimination in the procurement process." Rather,

         25  a purpose of the Study "was to determine if
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          2  significant disparities existed" (City of New York

          3  Disparity Study, 2004, Mason Tillman Associates,

          4  Ltd., Acknowledgment page). The Study also sought to

          5  clearly identify such disparities and to suggest

          6  remedies.

          7                 Similarly, specific reference should

          8  be made within the legislative history to the fact

          9  that race-neutral remedies have been used in City

         10  contracting for over twenty years to affect

         11  procurement equity for MBEs and WBEs. It should also

         12  be stated that race neutral remedies were

         13  recommended by the Disparity Study and will continue

         14  to be employed by the City.

         15                 VII Additional Comments

         16                 The following are additional issues

         17  that merit comment

         18                 P.14 Bi-annual Review of Availability

         19  and Utilization - Regular review of the underlying

         20  factual predicates of a race and gender conscious

         21  goal-based program is necesary. Further conducting a

         22  review in 2006 is justified since the period covered

         23  by the Disparity Study ended in 2002. However,

         24  conducting such reviews bi-annually, rather than

         25  every four to five years, will be onerous and

                                                            208

          1  COMMITTEES ON CONTRACTS AND ECONOMIC DEVELOPMENT

          2  disruptive of the program activities.

          3                 P.27 Notification of the City Council

          4  - there is no unit specified or established within

          5  the City Council by the legislation for receipt of

          6  the data and significant notices required to be sent

          7  to the City Council by the legislation. Will the

          8  Contracts and Economic Development Committees

          9  receive these notices or a special unit within the

         10  Infrastructure Division?

         11                 P.29 Responsibility for Overseeing

         12  Agencies' Compliance - Throughout the legislative

         13  scheme, responsibility for the program is shared by

         14  the City's Chief Contracting Officer of the Mayor's

         15  Office of Contracts and the Commissioner of DSBS.

         16  However, the responsibility for overseeing

         17  compliance is not clearly stated. Reporting

         18  responsibility and technical assistance

         19  responsibility are clearly laid out, but the agency

         20  responsible for ensuring the city agencies enforce

         21  the provisions of the legislation, including the

         22  enforcement provisions and sanctions, is not

         23  provided for within the legislation.

         24                 Ultimate responsibility for agency

         25  enforcement is vested in the mayor, however, a
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          2  specific lead agency, preferably the Mayor's Office

          3  of Contracts that has a dedicated executive officer

          4  for MBE/WBE contract compliance (See Point V above)

          5  should be designated.

          6                 P.32 (2) "Substantial Progress"

          7  Standard - The standard for agency compliance should

          8  be "achievement of its utilization goals" rather

          9  than "substantial progress." Achievement should be a

         10  goal, not an absolute. Therefore substantial

         11  achievement of the goals in utilization plan could

         12  be considered to be in compliance by the oversight

         13  agency, if a statistical margin indicating

         14  "substantiality" is established.

         15                 P.33 Attempts to resolve

         16  Noncompliance INFORMALLY - Agency noncompliance

         17  means that the agency is out of compliance with City

         18  law. Such noncompliance should e resolved formally

         19  before the matter is referred to the mayor for

         20  additional action. This again speaks to the need for

         21  a lead agency that has oversight responsibility for

         22  agency compliance.

         23                 P.37 Effective Date - January 1, 2006

         24  should be set as the effective date for the statute.

         25                 VIII Conclusion.
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          2                 The changes recommended within this

          3  testimony are, of course, intended to strengthen the

          4  legislation and to achieve the clear legislative

          5  purpose therein. The staff who labored so arduously

          6  on the Disparity Study and this legislation needs to

          7  be commended.

          8                 The Medgar Evers College Center for

          9  Law and Social Justice thanks the City Council for

         10  the honor of partnering with you in this effort

         11  aimed at achieving equitable economic opportunity

         12  for people of color and women.

         13                 For years to come, the City Council's

         14  action on this legislation will echo in increased

         15  economic opportunities for people of color and

         16  women.

         17                 (Hearing concluded at 5:10 p.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 12th day of December 2005.
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                                   ---------------------

         25                          CINDY MILLELOT, CSR.
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          9            I, CINDY MILLELOT, a Certified Shorthand

         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24                 -----------------------

                              CINDY MILLELOT, CSR.
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