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INT. NO. 124-A:
By:
Council Members Perkins, James, Rivera, Gerson, Barron, Quinn, Gioia, Baez, Monserrate and Palma
TITLE:
A Local Law to amend the charter and the administrative code of the city of New York, in relation to the requirements of the campaign finance program for city elections, the requirements of transition and inauguration entities for candidates elected to the offices of mayor, public advocate, comptroller, borough president, and member of the city council, participation in the New York City Campaign Finance Program by self-funded candidates, the debate program, and limiting the use of government resources during an election year.

INT. NO. 371-A:
By:
Council Members Perkins, Barron, Gonzalez and Stewart
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to application of contribution limits of the New York City Campaign Finance Program to all candidates for the offices of mayor, public advocate, comptroller, borough president, and member of the city council, and prohibiting candidates from accepting contributions, loans or security for such loans from corporations.

INT. NO. 466-A:
By:
Council Member Perkins
TITLE:
To amend the administrative code of the city of New York, in relation to application of the public disclosure requirements of the New York City Campaign Finance Program to all candidates for the offices of mayor, public advocate, comptroller, borough president, and member of the city council.

OVERSIGHT:
Campaign Finance Reform

INTRODUCTION


Today, the Committee on Governmental Operations, chaired by Deputy Majority Leader Bill Perkins, is conducting a hearing on issues dealing with New York City’s Campaign Finance Program (“the Program”). The Committee expects to solicit testimony surrounding the public policy and fiscal impact of the Campaign Finance Program, in general, and Introductory Bill Numbers (“Int. Nos.”) 124-A, 371-A and 466-A, in particular.  This hearing represents the Committee’s second attempt to evaluate the provisions of the bills,
 proposals offered by the Campaign Finance Board, which seek to accomplish the following objectives:

· Apply contribution and disclosure requirements, parallel to the requirements under the New York City Campaign Finance Act (the “Act”), to all candidates for the offices of mayor, public advocate, comptroller, borough president, and member of the city council.
· Streamline the New York City Campaign Finance Board’s (the “Board”) administration of the Program.
· Reduce areas of potential fraud and deception by disallowing public funds matching for vendor contributions and mandating disclosure of employee contributors that have some relationship with candidate.
· Save public funds by limiting certain unnecessary expenditures of such funds in non-competitive races.
· Further level the electoral playing field by altering the formula for paying public funds to participants facing high spending non-participants.
· Improve the effectiveness of the debate program by, among other things, requiring more debates so voters can better familiarize themselves with the candidates.
· Permit limited participation in the Program by self-funded candidates so as not to exclude them from being able to abide by these campaign finance reforms.
· Consolidate and lower the out year expenditure limits, which helps streamline the process and better level the playing field.
· Require candidates transferring funds into the system to have to abide by all the rules of the Program as candidates in the Program must.
· Further restrict the use of governmental funds around election time so as not to favor incumbency.

The Committee expects to hear testimony from the Campaign Finance Board (the “Board”), the Administration, election attorneys and good government groups.  

BACKGROUND 


Established by the Council in 1988, the Program has proven itself a model for the nation and a first-rate example of successful campaign finance reform.  Its objectives were to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  


Since its inception, the Council has built upon the legislation’s foundation by enacting various amendments.  In 1996, the Council enacted legislation that required all participating candidates for city-wide office to take part in public debates.
  In 1998, the Council enacted legislation that, among other things, lowered the contribution limits, limited use of a candidate’s personal funds, placed restrictions on expenditures for transitional and inaugural activities, limited corporate contributions and increased the matching rate to four public dollars for every one dollar.
  In 2001, the Council enacted additional legislation to clarify the application of the four to one match in light of the ban on corporate contributions.
  In January, 2003, the Council enacted another round of legislation to clarify and strengthen the Program’s mandate.  Such legislation, among other things, clarified the procedure for filing disclosure reports, engaging in political activities, and increased contribution limits for the sole purpose of candidates repaying campaign debt several years after being in such elective office.

ANALYSIS OF INT. NO.  124-A


1.  Section 1 of Int. No. 124-A provides a declaration of the legislative intent.


2.  Section 2 provides the first substantive changes to the Act.  Many changes in Section 2 are technical conforming changes that reference the newly created categories of a “limited participant” and a “non-participant.”
  Subdivision 3 of Section 2 deletes a reference to a participant’s threshold as such matter is already addressed in subdivision 2 of section 3-703 of the Act.  Paragraph (f) of such subdivision is also amended to disallow contributions from vendors being matched with public funds.  Subdivision 12 broadens the types of persons not included in the definition of “intermediary,” easing any disclosure requirements around such class of persons.  Subdivisions 13 and 14 define “limited participating candidates” and “non-participating candidates.” 


3.  Section 3 of the bill is devoted mostly to conforming changes.  Paragraph (m) is amended to allow the Board flexibility in reviewing receipts issued pursuant to section 12-110 of the administrative code.  A new paragraph (n) is added to make clear that any participant who owes money or penalties from a previous election shall not qualify for public funds until all such outstanding amounts are paid, if notice or an adjudication are given to the participant.

4. Section 4 amends Section 3-703 of the Administrative Code.  

(a) Threshold Eligibility.  Subparagraphs 2(a)(i)-(iv) clarify that only the first $250 of matchable contributions will be counted toward the threshold for eligibility to receive public matching funds.
  Additionally, subparagraph 2(a)(iv) would require council candidates to get 75 matchable contributions of ten dollars or more rather than only 50 such contributions, as is currently the case, to be eligible to be in the Program.  

(b) Write-in candidates.  Subdivision 5 is amended to disallow participants seeking nomination or election solely as write-in candidates, or who are opposed only by write-in candidates, to receive public funds.

(c) Disclosure of contributor’s employer.  Subparagraph 6(b)(iii) is amended to disallow receiving matchable funds for contributions from employees of a candidate or of an entity that such candidate has influence over, that total less than $99, unless employer information is disclosed.

(d) Board discretion over inflationary adjustments.  Contribution limits and expenditure limits are adjusted pursuant to changes in the Consumer Price Index (“CPI”) and have increased precipitously over the years.  Subdivision 7 is amended to halt such adjustments for ten years at which point they will resume.

(e)  Subdivision 13 clarifies that a candidate cannot be a participant and a limited participant at the same time.

(f)  Restrictions on the Use of Surplus Funds from Prior Elections.  Newly added Subdivision 14 would subject funds transferred into the Program from state, federal and local political committees not participating in the Program, to the same rules that participants must abide by in the Program.  This policy is inspired by the federal rule which prohibits transfers from state and local political committees into federal elections.
  Such amendment is also in accord with Federal Election Commission opinions that federal funds should not be transferred into state and local political committees.

This recommendation has a long history of support from governmental task forces that have studied the issue.  In 1986, the State-City Commission on Integrity in Government (the “Sovern Commission”) recommended that limitless transfers of funds between a candidate’s own committees be prohibited, as did its successor commission, the New York State Commission on Government Integrity (the “Feerick Commission”),  and the Board has supported this proposal for over a decade.  State-City Commission on Integrity in Government: Report on a Bill on Campaign Financing and Public Funding of Election Campaigns, April 1986, at pp. 6-7;  New York State Commission on Government Integrity, Government Ethics Reform for the 1990’s, at p. 109 (ed. Bruce A. Green) (1991).  See also, New York City Campaign Finance Board reports: A Decade of Reform 1988-1998, September 1998, at 146; On the Road to Reform: Campaign Finance and the New York City Elections, September 1994, at 132; Dollars and Disclosure: Campaign Finance Reform in New York City, September 1990, at 143. 

5. Public Funds.  Section 5 amends Section 3-705 of the Administrative Code.  
(a) Withholding a Portion of Public Funds.  Subdivision 4 is amended to allow the Board to withhold up to 5% of public funds payable to participants until the final pre-election public funds payment. The amount of public funds for which a candidate is eligible may, in some circumstances, decrease over time. In addition, some campaigns fail to submit timely disclosure statements after they have received the maximum in public funds. The withholding would assist the Board in confirming that no participant receives an excessive amount of public funds for that election and serve as an incentive for timely filing of pre-election disclosure statements.

(b)  Participating Candidates with Minimal Opposition.   The Act was amended by Local Law No. 12 of 2003 to include provisions that sought to curb unnecessary spending of public matching funds in races in which participating candidates qualify for a substantial amount in public funds but face minimal opposition.  The law currently requires candidates seeking more than 25% of the maximum public funds payment to either (1) have a participating opponent who has qualified to receive public funds; or (2) have an opponent who has exceeded one-fifth of the spending limit; or (3) justify collecting public funds when an opponent has minimal financial activity by submitting a “statement of need” letter.   

The current bill amends Subdivision 7 in an attempt to strengthen this requirement and further curb unnecessary spending.  First, the bill eliminates the opportunity to get additional funds by simply submitting a letter of need.  Second, the bill eliminates the provision automatically allowing for a payment over 25% of the maximum payment when a participant has a participating opponent who has qualified to receive any public funds.  In other words, the fact that a participant reaches the modest threshold requirements to receive public funds will not alone justify an opponent’s receipt of more than 25% of the maximum allowable public funds.  Additionally, the current bill proposes new fixed monetary triggers to establish meaningful opposition under the Act.  The current trigger for City Council is $30,000.
  The proposed triggers are:



(i)
mayor, not less than $500,000;

(ii)
public advocate and comptroller, not less than $250,000;



(iii)
borough president, not less than $150,000; 



(iv)
member of city council, not less than $35,000.

The fixed triggers should further minimize the number of participating candidates who would qualify for a substantial amount in public funds but who face minimal opposition.  If a candidate seeks to receive public funds notwithstanding an opponent’s failure to meet these triggers, the candidate may make an application for relief to the Board on the basis of objective non-financial circumstances that justify releasing additional matching funds (such as facing an opponent who currently holds an elective office).  The Board shall promulgate rules providing for other objective non-financial circumstances.
6.  Expenditure limitations and bonus matching funds.  Section 6 of Int. No. 124-A amends Section 3-706 of the Administrative Code.

(a) Board discretion over inflationary adjustments.  Paragraph 1(e) is amended to parallel subdivision 7 of section 3-703.

(b) Consolidate Separate Calendar Year Spending Limits.  Subdivision 2 is amended to simplify the spending limits by consolidating the two existing calendar year limits into one limit.
  The separate primary election and general election limits would remain unchanged.  The new limit would cover the first three years of the election cycle. The limits would be $270,000 for the citywide candidates; $120,000 for borough wide candidates; and $40,000 for City Council candidates.

(c)  Multi-tiered Bonuses and Spending Limits for Participants and Limited Participants Faced by High-spending Non-Participants.  Subdivision 3 is amended to provide for a multi-tiered bonus and spending limit regime.  Under the current law, the bonus is triggered when a non-participant raises or spends half of the expenditure limit.  The opposing participant can then receive an increased amount in matching funds at a higher rate and the expenditure limit is lifted.  The bonus in place for participants facing a high-spending opponent, however, may not be substantial enough to let the participant compete more effectively against a truly high spending non-participant.  

The bill creates another tier that would be triggered if a non-participant raised or spent two times the spending limit. The participant would then receive public matching funds at a rate of $6-to-$1 up to a cap equal to 150% of the spending limit.

Under both tiers, the spending limit would be increased or lifted, but the contribution limits and prohibitions would remain in effect.  

(d)  Subdivision 5 has been deleted since the expenditure limitations in non-election years would be consolidated under the current proposal.

7.  Section 7 of int. No. 124-A makes technical changes to the bill and conforms some references to the new provisions dealing with limited participants.

8. Mandatory Debates.  Section 8 of the bill amends Section 3-709.5 of the Act.

(a) Require Debate Participants to Show a Minimum of Public Support.  The bill amends paragraph 1(a) and subparagraph 5(B)(i) to limit eligibility for debates to those participants who meet objective, nonpartisan, and nondiscriminatory criteria set forth in a sponsor’s application.  Eligibility would not be limited to candidates from the two major parties.  Under the current law, participation in the debates is limited, with certain exceptions, only to candidates who join the Program and who are opposed on the ballot.  This amendment would allow the Board and the debate sponsors to allow, through objective means, only candidates that have attained some kind of minimal public support to debate.  Such amendment intends to keep debates more interesting and focused for the public.  The bill would also limit the second primary election debate to “leading contenders” and permit sponsors to invite non-participants if they meet the same objective, nonpartisan criteria that participants must meet.

(b) Eliminate One of the Two Run-off Primary Debates.  A new paragraph 1(b) is added to eliminate one of the two required run-off primary debates.  One run-off debate may encourage more sponsors to apply to implement the debates and thus ensure a larger audience for them.  Also, one run-off debate may be sufficient to promote public discourse and would be less burdensome for sponsors and the candidates in the very brief time between the primary election and the date of the run-off election.
(c) Increase the number of primary and general debates.  The section is amended to increase the number of debates from two to three. 

(d) Eliminate Alternate Forums.  Paragraph 5(c) would be deleted removing the requirement of an alternative nonpartisan voter education program for citywide candidates excluded from the general election “leading contenders” debate, which would eliminate a significant administrative burden for the debate sponsors and the Board.

(f) Penalties for Failure to Debate.  Sedition 9 is amended to allow the Board to impose sanctions on candidates who fail to debate.  The debate law currently requires candidates who fail to debate to return public funds they have received, but it has no explicit sanction for candidates who fail to debate and did not receive public funds. In 2001, a participant who had not qualified for public funds refused to attend a mandatory debate.  The Board applied the general penalty provision of the Act to assess a penalty.  The bill would clarify that participants and limited participating candidates who fail to participate in a mandatory debate may be subject to civil penalties, in addition to the other sanction of the return of public funds already provided for in the Act.  

9.  Section 9 of the bill amends Subdivisions 1, 2 and 3 of section 3-710 with some technical conforming changes.
10.  Penalties.  Sections 10 and 11 of the bill amend Sections 3-710.5 and 3-711 of the Act.  Such amendments apply the penalty sections of the Act to limited participants.  Also, it has been the Board’s practice to assess penalties of 10% of the amount in public funds received by a participant for failing to provide any response whatsoever to a draft audit report.  When a candidate has received over $100,000 in public funds, however, this formula is limited by the penalty provisions of the Act to $10,000.  New paragraph 2(b) of Section 3-711 has been added so that the new maximum penalty for such individuals would be ten percent of the total public funds received by such candidate.   


11.  Section 13 of the bill creates new reporting requirements for the board regarding limited participants.


12.  Optional Limited Participation.  Section 15 of the bill adds a new Section 3-718 to the Administrative Code.  

In recent years a number of candidates in various jurisdictions across the country have spent significant sums pursuing elective office.  In the 2001 elections, record amounts were spent on the 2001 mayoral elections.  The bill would create a new category of optional Program participation, “limited participation,” open to candidates who finance all campaign expenditures with their personal funds.  The aggregate expenditures made by these “limited participating candidates” would be limited to the same levels permitted for Program participants seeking the same office, but no public funds would be available to them.  Limited participating candidates would, however, be eligible to participate in the Board’s Debate Program to the same extent as Program participants and, by their limited participation, would prevent the “bonus” provisions from going into effect.  Under current law, when a Program participant is opposed by a high-spending non-participant, the Program participant receives increased matching funds from the Board and his or her expenditure limit is lifted.  Under the bill, if a self-funded non-participant instead campaigns as a limited participating candidate who abides by applicable expenditure limits, then benefits would not accrue to the Program participant, and the City would avoid increased costs.

The option available under the bill would support the aims of the Program.  While self-funding avoids the influence of private contributions by third parties, it can, on the other hand, make the playing field very uneven and can have a detrimental effect on Program participation.  The “level playing field” with respect to expenditures can be more fully maintained if self-funded candidates choose to be limited participants.  The level of spending undertaken by self-financed candidates may also create pressure on their opponents not to join the Program in order to stay competitive (since the Program places limits on expenditures and, historically, additional limits on contributions).  If a high-spending non-participant chose to restrict his or her spending by becoming a limited participating candidate pursuant to this bill, the pressure among other candidates not to join the Program would be diminished.  Choosing limited participant status also permits a candidate to contain Program costs by not triggering any bonus provisions.


The bill would provide that candidates choosing to be “limited participating candidates” would be required to abide by requirements that generally parallel provisions applicable to Program participants, including the principal committee requirement, the participation deadline, disclosure and audit requirements,
 the infraction, violation and penalty provisions, the joint campaign activities provision and the debate provisions.

Limited participating candidates would not be permitted to accept contributions from others, whether monetary or in-kind; all campaign activity would have to be funded entirely through the personal finances of the candidate.  No loans would be permitted, whether from the candidate or otherwise.  Advances by the candidate would be permitted to the extent provided by Board rule.  Limited participating candidates would not be eligible to receive public funds.


13.  Transition and Inauguration Entities. Section 16 of the bill amends Section 3-801 of the Administrative Code.


 The bill would confirm that candidates may fund their own transition and inauguration entities (“TIE’s”) without regard to the limits on the size of the donation, and would require that if a TIE has funds remaining after it has paid all liabilities, the surplus funds be returned to the TIE’s donors (or, if this is impractical, to the Public Fund).  In addition, TIE’s would be prohibited from incurring any liabilities after January 31st in the year following the election, and from accepting any donations after those liabilities have been paid.  


14.  Restrictions on the Use of Government Funds. Section 18 of the bill amends Section 1136.1 of the Charter.

Local Law No. 40 of 1998 added § 1136.1 of the Charter, prohibiting certain uses of government funds and resources by city employees or officers for political purposes.  The bill would strengthen this law by lengthening the prohibition on the use of government resources for mass mailings and other mass communications before an election from 30 to 90 days, but without impinging on an elected official’s need to respond to constituents, and permitting one mailing to constituents relating to the adoption of the City’s budget.
  The bill would further grant express authority to the Campaign Finance Board to investigate and determine violations of paragraph (b) of subdivision 2 and, if such violation is found, whether such use of government resources also violates the Act or constitutes a contribution or expenditure under the Act.  

Int. Nos. 371-A and 466-A


Non-participant Obligations.  These bills add a new Section 3-719 to the Administrative Code that would provide that non-participating candidates would be required to abide by requirements that parallel many restrictions applicable to Program participants and limited participants:

(a)  Disclosure, Audit and Penalties (Int. No. 466-A).  Non-participating candidates would be required to disclose all campaign activity in disclosure statements filed electronically with the Board and to retain and provide to the Board upon request documentation of campaign finance activity, which would be subject to audit.  Disclosure provided by non-participating candidates would be posted to the Board’s Web site in the same manner as disclosure currently provided by Program participants.  Non-participating candidates would be subject to the same violation and penalty provisions applicable to Program participants.

(b) Contributions (Int. No. 371-A).  Non-participating candidates would be subject to most of the same contribution limitations applicable to Program participants, except that, for constitutional reasons, the Program’s limits on candidates’ contributions to their own campaigns would not apply to non-participants.  Thus, the bill would make clear that non-participating candidates may self-fund their own campaigns with their own funds or property.

(c) Expenditures.  For constitutional reasons, non-participating candidates would not be subject to the expenditure limitations applicable to Program participants and limited participating candidates.  

(d) Public Funds.  Non-participating candidates would not be eligible to receive public funds.


(e) Debate Program (Int. No. 124-A).  The bill would provide that non-participating candidates would be eligible for participation in debates at the invitation of the debate sponsor.

In proposing these changes, the Council notes that the Municipal Home Rule Law, which implements the New York State Constitution’s grant of home rule powers, broadly authorizes municipalities to regulate local elections. The Council believes that this application of the local campaign finance law to non-participating candidates would not be preempted by New York State Election Law.  See Center for Governmental Studies, A Statute of Liberty: How New York City’s Campaign Finance Law is Changing the Face of Local Elections (2003) at 34-41; Richard Briffault, New York City’s Authority to Regulate Campaign Finances in Municipal Elections (2003).

The local law would become effective immediately except amendments made to subdivision two of section six of Int. No. 124-A, which shall become effective on January 1, 2006.


Today’s hearing will serve as a forum for witnesses and the public to offer their opinions and insights regarding the various amendments and issues addressed in this report.
�








� Previous versions of Int. No. 124-A-A were referred to as Int. No. 382-A during the 2002-2003 legislative session, and the Committee held hearings on Int. No. 382-A on June 18, 2003 and December 11, 2003.  The substance of Int. Nos. 371-A and 466-A are derived from concepts in the original Int. No. 382-A.





� See Memorandum In Support, Campaign Finance Board (December 3, 2003).


� See Proceedings of the Council of the City of N.Y., Int. No. 906-A of 1987, enacted as Local Law 8 of 1988 (codified as N.Y.C. Charter, ch. 46 and N.Y.C. Admin. Code, title 3, ch. 7).





� See Local Law 90 of 1996.





� See Local Laws 27 and 48 of 1998.  





� See Local Law 21 of 2001.  For the definition of “matchable contribution” and other restrictions regarding matching rates, see §§ 3-702(3), 3-705(2).  For participating candidates opposing a candidate who has not joined the Program, the matching rate is increased in certain instances.  See N.Y.C. Admin. Code § 3-706(3).





� See Local Laws 12 and 13 of 2003.





� See subdivisions 12 and 13 of this section for the definitions of these terms.  Section 15 of the bill creates a new Administrative Code section entitled, “Limited Participation.”  This conforming change recurs throughout the bill.





� See subdivision 2 above.





� See section 6(a) below regarding the CPI and expenditure limitations.





� See 11 CFR 110.3.





�  See Federal Election Commission Advisory Opinion Number 2003-26, interpreting 11 CFR 113.2. 


� No triggers for other offices have been applied, as the 2003 elections were only for City Council.





� See section 4(d) above.





� These current limits for a four-year election cycle are detailed in the following chart:





�
Mayor�
Comptroller/


Public Advocate�
Borough President�
City Council�
�
Current 1st & 2d Year�
$90,000�
$90,000�
$60,000�
$24,000*�
�
Current 3rd Year�
$180,000�
$180,000�
$120,000�
$40,000�
�



*  For the 2003 City Council elections, a two-year cycle, this pre-election spending limit was $3,000.  





� See section 6(b) above.





� The burden of disclosure and record-keeping requirements for limited participating candidates will be substantially less than that for Program participants because limited participating candidates would not receive contributions from third parties, would not have to establish eligibility to receive public funds, and would not have to substantiate that the use of public funds received went only to “qualified” expenditures as required by law.


� It is worth noting that under federal law, members of the United States House of Representatives are not permitted to send government sponsored mass mailings postmarked fewer than 90 days before an election, and members of the United States Senate are not permitted to send government sponsored mass mailings postmarked fewer than sixty days before an election.  (See 39 U.S.C.  § 3210(a)(6))
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