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Administrative Code:
Amends section 24-104 and section 24-168.1 of title 24 of the administrative code

Introduction

On September 27, 2016, the Committee on Environmental Protection, chaired by Council Member Costa Constantinides, will hold a hearing and vote on Proposed Int. No. 642-A, A Local Law to amend the administrative code of the city of New York, in relation to the use of clean heating oil.  The Committee previously held a hearing on this bill October 26, 2015, after which the bill was amended based on stakeholder testimony and feedback.
Background

Biodiesel is a fuel that can be used instead of or mixed with petroleum-based fuels in oil burners and diesel engines. Using biodiesel in place of petroleum can have a positive impact on the environment. Biodiesel is produced by converting any of a variety of materials including vegetable oils, animal fats and used restaurant grease, through a process called transesterification, to produce diesel fuel. The material used to produce the biodiesel is referred to as the fuel’s “feedstock.” The most common feedstock for biodiesel production in the United States is soybean oil, though biodiesel can also be made from other plant oils, from recycled cooking grease and oil, and from animal fats such as beef tallow and lard.

The use of biodiesel, in its pure form, requires special handling and possible equipment modifications.
 For this reason, it is often blended and used in combination with conventional petroleum-based fuels to avoid handling and storage issues. Biodiesel blends are named according to the percentage of biodiesel they contain. For example, B100 indicates that a fuel is pure biodiesel; B20 indicates a fuel contains 20% biodiesel and 80% petroleum diesel; B5 indicates a fuel contains 5% biodiesel and 95% petroleum diesel, and so on. Generally, the use of biodiesel blends between B2 to B20 is more common than the use of fuels containing higher percentages of biodiesel. The use of blends between B2 and B20 is common because these fuels best balance considerations relating to cost, emissions, cold-weather performance, materials compatibility and tendency of the fuel to act as a solvent.
 For example, using lower-level biodiesel blends in lieu of pure petroleum diesel could provide the aforementioned benefits while mitigating concerns related to cold-weather performance, material compatibility and engine warranties, which are associated with using higher-level blends such as B100.
 

Biodiesel is cleaner-burning than conventional petroleum fuel.
, 
 The use of biodiesel in place of conventional petroleum fuel can have a positive impact on local air quality. Compared to using petroleum diesel, using biodiesel in a diesel engine reduces resultant emissions of particulate matter (which contributes to soot and respiratory conditions), sulfates (which contribute to acid rain), carbon monoxide (which leads to greenhouse gases), and unburned hydrocarbons.
 These benefits occur, in part, because biodiesel contains 11% oxygen by weight, allowing the fuel to burn more completely, so fewer unburned or partially burned fuel emissions result.
 Emissions are reduced proportionally according to the amount of biodiesel used in the fuel blend. 

Emissions from the combustion of petroleum fuels are a major source of air pollution and climate change-causing greenhouse gases, and exposure to such emissions has adverse health impacts including increased mortality rates, respiratory diseases, changes in lung function, and asthma attacks.
,
,
 

The United States Environmental Protection Agency (EPA), under the National Renewable Fuel Standard program, analyzed the lifecycle greenhouse gas (GHG) emissions associated with a variety of biofuels, including biodiesel. Through this analysis, EPA determined that biodiesel produced from soy oil or waste oils, fats and greases meets a threshold of reducing GHG emissions by at least 50%, relative to a petroleum diesel baseline.
  EPA’s determination is consistent with the lifecycle modeling incorporated by the California Air Resources Board’s (CARB) Low Carbon Fuel Standard (LCFS) regulatory program. According to CARB’s GHG lifecycle modeling, the lifecycle GHG emissions of biodiesel are less than those of petroleum diesel fuel, generally by 50%, but in some cases by up to 90%.
  
Biodiesel Use in Buildings in New York City


In August 2010, the City enacted Local Law 43 of 2010, which required that, after October 1, 2012, all heating oil used in any building in the City must be at least B2.  Additionally, Local Law 43 capped [at 1,500 parts per million] the allowable amount of sulfur in fuel oil No. 4 that is used in the City.
 At the time that the Mayor and Council announced an agreement on this legislation, they stated that the measure had the potential to save hundreds of lives in the City each year.
  Subsequently, the City enacted Local Law 107 of 2013, requiring that, beginning October 1, 2014, all heating all used in City-owned buildings must be at least B5.  Local Law 107 also required the City to complete a one year pilot program commencing by October 1, 2014 using B10 in no less than 5% of City-owned buildings, and to issue a report to the City Council and Mayor detailing the findings of the program including any recommendations regarding the use of B10 in City-owned buildings and recommendations on if and when the City should require heating oil used in buildings Citywide to contain B5.  


In June 2015, Mayor’s Office of Sustainability (MOS) issued an extensive report, entitled “Technical and Economic Feasibility of Increasing the New York City Bio-Heat Blending Standard to Five Percent Biodiesel (B5),” to the City Council, fulfilling the requirements of Local Law 107.  In the report, MOS concluded that raising the current bioheat mandate from B2 to fuels with higher amounts of biodiesel blended in is technically and economically feasible. 

Discussion of Proposed Int. No. 642-A

The proposed legislation would require incremental increases in the amount of biodiesel that is contained in heating oil sold or used in the City. The bill would require heating oil sold or used in the City to contain:

· 5% biodiesel, by volume, starting October 1, 2017;

· 10%, starting October 1, 2025;

· 15%, starting October 1, 2030; and

· 20%, starting October 1, 2034.

The bill would require that, by 2020, the Administration must consult with, among others, representatives of the heating oil industry, the biodiesel industry, heating oil equipment manufacturers, and building owners and managers to conduct a survey identifying any commonly used heating oil equipment that might have a compatibility issue with using the required, higher-level biodiesel blends, and to make recommendations with respect to any such issues identified. DEP would then be required to promulgate rules consistent with such recommendations, including exemptions or other special regulatory provisions for such equipment.  
The bill would require that, in 2023, DEP issue a report re-assessing whether there is sufficient biodiesel supply to meet the B10, B15, and B20 mandates identified in the bill.

Lastly, the bill expands some of the waiver provisions already present in existing law (and adds some new waiver provisions). For example, waivers would generally be available where DEP determines that there is an insufficient supply of biodiesel to satisfy the relevant mandates, that the price of the required biodiesel blend significantly exceeds the price of oil, or where manufacturers of a particular boiler have noted that the boiler cannot accommodate a particular biodiesel blend without extensive modifications.

Also, pursuant to the City and State’s Environmental Quality Review Procedure, the Council has designated lead agency status to the Office of the Mayor, which has considered the relevant environmental issues relating to this legislation and has prepared an environmental assessment statement finding that the legislation will not result in any significant adverse environmental impacts (i.e. a negative declaration).
Changes to Proposed Int. No. 642-A
In addition to various technical edits, substantive revisions to Proposed Int. No. 446-A include: 
· The bill was amended so that the B10, B15, and B20 mandates apply only to heating oil grade no.2 and not to no. 4 fuel oil or residual fuel.
· The B5 mandate will now take effect October 1, 2017 (rather than October 1, 2016); the B10 mandate will take effect October 1, 2025 (rather than October 1, 2020); the B15 mandate will take effect October 1, 2030 (rather than October 1, 2025); and the B20 mandate will take effect October 1, 2034 (rather than October 1, 2030).

· By 2020, the Administration will be required to conduct a compatibility survey and to adopt rules consistent with the recommendations resulting from such survey (as discussed above).

· Existing law includes provisions for waiving biodiesel mandates if the price of a biodiesel blend exceeds the price of oil by 15% or more. The bill expands this waiver to instances where the average price of the biodiesel blend over the previous calendar year exceeds the average price of oil over such year by 8% or more.

· Waiver provisions have been added for cases in which boilers are found to have compatibility issues with a particular biodiesel blend.

· DEP will be required to report annually on enforcement actions.
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A Local Law to amend the administrative code of the city of New York, in relation to the use of clean heating oil
 

Be it enacted by the Council as follows:
Section 1.  Section 24-104 of the administrative code of the city of New York is amended by adding a new definition for “feedstock” in appropriate alphabetical order to read as follows:

“Feedstock” means soybean oil, oil from annual covercrops, algal oil, biogenic waste oils, fats or greases, or non-food grade corn oil, provided that the commissioner may modify the definition of feedstock based on the vegetable oils, animal fats or cellulosic biomass listed in table 1 of section 80.1426 of title 40 of the code of federal regulations.
§ 2. Subdivisions (a), (b) and (c) of section 24-168.1 of the administrative code of the city of New York, as amended by local law number 38 for the year 2015, are amended to read as follows:
(a) Definitions. For the purpose of this section, the following terms shall have the following meanings:
[“District steam system” shall mean] District steam system. The term “district steam system” means a system for the production of steam and for its transmission and distribution through underground pipelines to multiple buildings.

[“Feedstock” shall mean soybean oil, oil from annual covercrops, algal oil, biogenic waste oils, fats or greases, or non-food grade corn oil, provided that the commissioner may modify the definition of feedstock based on the vegetable oils, animal fats or cellulosic biomass listed in table 1 of 40 C.F.R. § 80.1426.]

[“Heating oil” shall mean] Heating oil. The term “heating oil” means oil refined for the purpose of use as fuel for combustion in a heating system and that meets the specifications of ASTM designation D 396-12 or other specifications as determined by the commissioner.

[“Heating system” shall mean] Heating system. The term “heating system” means a system that generates heat, hot air, hot water or steam by combustion and distributes it within a building, provided that “heating system” shall not include wood burning stoves.

(b)(1) [After October 1, 2012, no] (i) No person shall cause or permit the use in any building in the city or [deliver] delivery to any building in the city for use in such building, heating oil that is fuel oil grade no. 2 [or no. 4 or residual fuel] if such heating oil contains: 

(A) less than two percent biodiesel by volume, after October 1, 2012;

(B) less than five percent biodiesel by volume, on and after October 1, 2017;

(C) less than ten percent biodiesel by volume, on and after the later of October 1, 2025;

(D) less than fifteen percent biodiesel by volume, on and after the later of October 1, 2030; and
(E) less than twenty percent biodiesel by volume, on and after the later of October 1, 2034.
(ii) No person shall cause or permit the use in any building in the city or delivery to any building in the city for use in such building, heating oil that is fuel oil grade no. 4 if such heating oil contains:
(A) less than two percent biodiesel by volume, after October 1, 2012; and

(B) less than five percent biodiesel by volume, on and after October 1, 2017.

(iii) No person shall cause or permit the use in any building in the city or delivery to any building in the city for use in such building, heating oil that is residual fuel if such heating oil contains:
(A) less than two percent biodiesel by volume, after October 1, 2012; and

(B) less than five percent biodiesel by volume, on and after October 1, 2017.
(2) The provisions of this subdivision shall not apply to the use of heating oil or delivery of heating oil for use in [an]: 
(i) An emergency generator [or for use in a]; 
(ii) A boiler where heating oil from a dual-use tank supplies both such boiler and an emergency generator; or 

(iii) A backup heating oil tank for a building that uses natural gas as the primary fuel where such heating oil contains greater than five percent biodiesel by volume.
[(2)] (3) (i) No later than January 1, 2020, an office or agency designated by the mayor shall submit to the mayor and speaker of the council, and make publicly available online the results of a survey seeking to identify commonly used heating oil equipment in the city that may encounter compatibility issues, including warranty issues, with the use of heating oil containing ten to twenty percent biodiesel by volume and (A) recommending that such equipment be exempted permanently or temporarily from the requirements of clause (C), (D) or (E) of subparagraph (i) of paragraph one of this subdivision, (B) recommending a waiver system for such equipment with respect to the requirements of such clauses or (C) recommending other safeguards or actions for such equipment with respect to the requirements of such clauses. In making such identifications and recommendations, such office or agency shall consult with other relevant offices or agencies, representatives of the heating oil industry, representatives of the biodiesel industry, heating oil equipment manufacturers, building owners and managers and any other person or group with expertise that could assist such office or agency in making such identifications and recommendations. While the survey may identify certain heating oil equipment that may encounter compatibility issues with the use of heating oil containing ten to twenty percent biodiesel by volume, the survey may not identify all heating oil equipment that may pose a risk of incompatibility. Compatibility issues should be addressed with individual manufacturers and the absence of heating oil equipment from the survey should not be construed to mean that the heating oil equipment does not have compatibility issues. The survey is intended to provide guidance to property owners about compatibility issues with commonly used heating oil equipment in the city, if any, and to provide recommendations to the commissioner concerning such issues.
(ii) No later than July 1, 2020, the commissioner shall adopt rules implementing any such recommendations it deems appropriate.
(4) In 2023, by no later than September 30, the commissioner shall submit to the mayor and the speaker of the council, and make publicly available online, a report on whether a sufficient quantity of biodiesel is expected to be available to meet the requirements of clauses (C), (D) and (E) of subparagraph (i) of paragraph one of this subdivision.

(5) The commissioner may authorize the use of any renewable fuel in heating systems if [he or she] the commissioner determines that such fuel meets an applicable ASTM International standard or other standard as determined by the commissioner, and the emissions from such fuel contain equal or lesser amounts of particulate matter, sulfur dioxide [and], nitrogen oxides and lifecycle greenhouse gas emissions, as such term is defined in section 7545 of title 42 of the United States code, than the emissions from [fuel oil grade no. 2] the heating oil required to be used pursuant to paragraph one of this subdivision.
(c) The commissioner may waive the requirements of paragraph one of subdivision b of this section in accordance with the provisions of this subdivision.

(1) A waiver may be issued for a particular type of boiler or fuel if the commissioner finds that: 
(i) a sufficient quantity of bioheating fuel [containing two percent biodiesel] is not available in the city for that boiler type;

(ii) (A) the price of available bioheating fuel for that boiler type is at least fifteen percent more than the price of a comparable fuel oil grade of one hundred percent petroleum heating oil or (B) the average price of available bioheating fuel for that boiler type for the preceding calendar year is at least eight percent more than the average price of a comparable fuel oil grade of one hundred percent petroleum heating oil for such year;

(iii) the use of bioheating fuel would void the manufacturer's warranty for that boiler type or the manufacturer has certified that the use of bioheating fuel would cause compatibility issues with the boiler that do not have a technical solution or for which a technical solution would exceed fifteen percent of the replacement costs of a new, compatible boiler; or

(iv) there is no applicable ASTM International standard or other standard as determined by the commissioner to govern the specification of the bioheating fuel for purposes of receiving bids and enforcing contracts.

(2) Any waiver issued pursuant to subparagraph (i) or (ii) of paragraph one of this subdivision shall expire after three months, unless renewed in writing by the commissioner.

(3) Any waiver issued pursuant to subparagraph (iii) or (iv) of paragraph one of this subdivision shall expire after six months, unless renewed in writing by the commissioner.

(4) A waiver may be issued for a specific district steam system if the commissioner finds based on documentation submitted by the applicant, including but not limited to a report certified by a professional engineer, that compliance with the requirements of paragraph one of subdivision b of this section would result in damage to equipment used to generate steam within such district steam system. Any waiver issued pursuant to this paragraph shall expire after one year, unless renewed in writing by the commissioner.

(5) Upon application by the owner of a boiler, the commissioner may waive the requirements of paragraph one of subdivision b of this section for such boiler if such application is submitted to the commissioner on or before October 1, 2017, and such owner shows, to the satisfaction of the commissioner, that (i) such boiler was installed on or before October 1, 2017, (ii) residual fuel was used in such boiler on or before October 1, 2017, and (iii) such boiler is not equipped with valves or seals of a type and material that are appropriate for use with fuel oil that meets the requirements of paragraph one of subdivision b of this section, as set forth in rules promulgated by the commissioner, or compliance with the requirements of paragraph one of subdivision b of this section would otherwise result in damage to such boiler as set forth in rules promulgated by the commissioner. Any waiver issued pursuant to this paragraph shall expire after six months.

(6) When issuing a waiver for a boiler pursuant to paragraph five of this subdivision, the commissioner shall order the owner of such boiler to undertake such repairs or improvements to such boiler as may be necessary for such boiler to safely comply with the requirements of paragraph one of subdivision b of this section. Upon completion of such repairs or improvements, such owner shall submit a certification that such repairs or improvements were completed, signed by the person who performed such repairs or improvements, to the commissioner. An owner who fails to comply with such order or to submit such certification before such waiver expires shall be subject to a civil penalty of $5,000.
§ 3. Subdivision (h) of section 24-168.1 of the administrative code of the city of New York, as amended by local law number 38 for the year 2015, is amended to read as follows:

(h) The commissioner shall have the authority to sample, test and analyze heating oil supplied to buildings in the city to determine compliance with this section. No later than six months after the end of each fiscal year, the commissioner shall submit to the mayor and the speaker of the council, and make publicly available online, a report detailing enforcement efforts taken pursuant to this subdivision, including the following information disaggregated by borough: (i) the number of such samples tested and analyzed during the fiscal year, disaggregated by the source of such sample, (ii) the results of such testing and analysis and (iii) the number of violations issued as a result of such testing and analysis, disaggregated by the type of entity receiving such violation. 
§ 4. This local law takes effect immediately.
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9/20/16 9:34PM
� United States Energy Information Administration, Biodiesel Production Report, “U.S. Inputs to biodiesel production,” available at � HYPERLINK "http://www.eia.gov/biofuels/biodiesel/production/table3.pdf" �http://www.eia.gov/biofuels/biodiesel/production/table3.pdf� 


� National Renewable Energy Laboratory, January 2009, “Biodiesel Handling and Use Guide, Fourth Edition” available at � HYPERLINK "http://www.nrel.gov/transportation/pdfs/43672.pdf" �http://www.nrel.gov/transportation/pdfs/43672.pdf�


� According to the United States Department of Energy, Alternative Fuels Data Center, some potential issues with using high-level biodiesel blends are that they might have a solvent effect and clean a fuel system releasing deposits accumulated from petroleum diesel use, which may initially clog filters and require filter replacement; impact engine warranties, gel in cold temperatures, and present storage issues; increase nitrogen oxides emissions, although they reduce other toxic emissions; and requires special handling and equipment. Information from: � HYPERLINK "http://www.afdc.energy.gov/fuels/biodiesel_blends.html" �http://www.afdc.energy.gov/fuels/biodiesel_blends.html� 


� Id.


� USDOE, “Biodiesel Fuel Basics.”


� United States Environmental Protection Agency, Region 9, “Learn About Biodiesel,” available at � HYPERLINK "http://www.epa.gov/region9/waste/biodiesel/questions.html" �http://www.epa.gov/region9/waste/biodiesel/questions.html� 


� United States Department of Energy, “Biodiesel Benefits and Considerations.”


� Pradeep Nayyar, PRIME Inc, prepared for the United States Maritime Administration, “The Use of Biodiesel Fuels in the U.S. Marine Industry,” available at � HYPERLINK "http://www.marad.dot.gov/documents/The_Use_of_Biodiesel_Fuels_in_the_US_Marine_Industry.pdf" �http://www.marad.dot.gov/documents/The_Use_of_Biodiesel_Fuels_in_the_US_Marine_Industry.pdf� 


� Chuang KJ, Coull BA, Zabobetti A, Suh H, Schwartz J, Stone PH, Litonjua A, Speozer FE, Gold DR. “Particulate air pollution as a risk factor for ST-segment depression in patients with coronary artery disease,” available at � HYPERLINK "http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2751595/" �http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2751595/� 


� Joan Stephenson Ph.D., “Diesel Smog and Blood Clots,” Journal of the American Medical Association, October 17, 2007:298:1752., available at � HYPERLINK "http://jama.jamanetwork.com/article.aspx?articleid=209212" �http://jama.jamanetwork.com/article.aspx?articleid=209212� 


� Id.; Redim J. Sram, Blanka Binkova, Jan Dejmek, and Martin Bobak, Ambient Air Pollution and Pregnancy “Outcomes: A review of the Literature, Environmental Health Perspectives,” available at � HYPERLINK "http://www.ncbi.nlm.nih.gov/pubmed/15811825" �http://www.ncbi.nlm.nih.gov/pubmed/15811825�; United States Environmental Protection Agency, “PM Health Outcomes,” available at � HYPERLINK "http://www.epa.gov/airscience/air-pmhealthoutcomes.htm" �http://www.epa.gov/airscience/air-pmhealthoutcomes.htm� 


� United States Environmental Protection Agency, “EPA Lifecycle Analysis of Greenhouse Gas Emissions from Renewable Fuels,” accessed 9/23/2016 at � HYPERLINK "https://www.epa.gov/sites/production/files/2015-08/documents/420f10006.pdf" �https://www.epa.gov/sites/production/files/2015-08/documents/420f10006.pdf� 


� California Environmental Protection Agency, Air Resources Board, “LCFS Pathway Certified Carbon Intensities” accessed 9/23/2016 and available at � HYPERLINK "https://www.arb.ca.gov/fuels/lcfs/fuelpathways/pathwaytable.htm" �https://www.arb.ca.gov/fuels/lcfs/fuelpathways/pathwaytable.htm� 


� New York City Local Law 43 of 2010, available at � HYPERLINK "http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=660184&GUID=0F06CC07-D87E-42B1-8FB3-A7FB7E27CCCC&Options=ID|Text|&Search=biodiesel" �http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=660184&GUID=0F06CC07-D87E-42B1-8FB3-A7FB7E27CCCC&Options=ID|Text|&Search=biodiesel� 


�Office of Mayor Mike Bloomberg, press release dated July 23, 2010, available at � HYPERLINK "http://www.nyc.gov/portal/site/nycgov/menuitem.c0935b9a57bb4ef3daf2f1c701c789a0/index.jsp?pageID=mayor_press_release&catID=1194&doc_name=http%3A%2F%2Fwww.nyc.gov%2Fhtml%2Fom%2Fhtml%2F2010b%2Fpr326-10.html&cc=unused1978&rc=1194&ndi=1" �http://www.nyc.gov/portal/site/nycgov/menuitem.c0935b9a57bb4ef3daf2f1c701c789a0/index.jsp?pageID=mayor_press_release&catID=1194&doc_name=http%3A%2F%2Fwww.nyc.gov%2Fhtml%2Fom%2Fhtml%2F2010b%2Fpr326-10.html&cc=unused1978&rc=1194&ndi=1�  





1

