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Title:
A Local Law to amend the administrative code of the city of New York, in relation to an annual report on compliance with the Americans with disabilities act by the department of parks and recreation.

Administrative Code:
Adds section 18-143 to the administrative code.

INTRODUCTION

On July 22, 2015, the Committee on Parks and Recreation, chaired by Council Member Mark Levine, will conduct a hearing to vote on Proposed Int. No. 558-A, a Local Law to amend the administrative code of the city of New York, in relation to an annual report on compliance with the Americans with disabilities act by the Department of Parks and Recreation.  The Committee first considered Proposed Int. No. 558-A at hearing held on February 27, 2015.
BACKGROUND


The New York City Department of Parks and Recreation (DPR) maintains one of the oldest and largest municipal park systems in the country. DPR maintains about 29,000 acres of parkland, including almost 5,000 facilities that encompass nearly 1,000 playgrounds, 800 athletic fields, 550 tennis courts, 66 swimming pools, 48 recreation centers and 14 miles of beaches.
 These facilities are visited and used by millions of individuals every year. 

DPR first made efforts in developing accessible facilities as part of an initiative to create one playground in each borough for children with disabilities, when it opened its first playground for all children in Flushing Meadows/Corona Park in 1984.
 According to DPR, it was the first playground constructed in the United States for both able-bodied children and children with disabilities and served as a prototype for similar sites across the City in its design to accommodate children using crutches, canes, walkers, or wheelchairs, and to provide them with more opportunities for social, cognitive, sensory and motor activity.


Currently, there are six Playgrounds for All Children across the city including Pelham Bay Park in the Bronx, Bendheim Playground in Central Park, Playground 70 and Vesuvio Playground in Manhattan, Flushing Meadows Corona Park in Queens and Bloomingdale Park on Staten Island.
 In Willowbrook Park, The Carousel For All Children, a turn-of-the-century Victorian style merry-go-round, opened in 1999.
 DPR also has five adaptive hubs, accessible basketball courts, playgrounds, pools, hiking trails, gardens, sports fields, tennis courts, recreation centers and beaches.
 

The Americans with Disabilities Act of 1990 (ADA) was enacted by the United States Congress in 1990 prohibiting discrimination based on both mental and physical disabilities. In September 2010, the Department of Justice published revised regulations for Titles II and III of ADA setting minimum requirements, both scoping and technical, for newly designed and constructed or altered State and local government facilities, public accommodations, and commercial facilities to be accessible to and usable by individuals with disabilities.


Although there are a number of ADA compliant park facilities throughout the city, there are still a number of parks that are not accessible for people with disabilities.
 According to a Manhattan Community Board 4 Resolution, “DPR often makes renovations and performs requirements contract work without ensuring ADA compliance.”
 In addition, the Resolution also stated that, “of Manhattan’s 207 playgrounds, under DPR’s accessibility codes, only 21 are considered accessible, leaving hundreds of children throughout Manhattan without proper playground access.”

Office of the State Comptroller’s 2005 Audit Report


In December 2005, the Office of the State Comptroller (the Comptroller) conducted an audit to assess DPR’s efforts in providing access to its facilities for persons with disabilities, as well as to determine whether DPR was in compliance with selected requirements of Section 504 of The Rehabilitation Act of 1973 (Rehabilitation Act)
 and Title II of the ADA, as well as the United States Department of Justice Regulations, 28 CFR Part 35 (Regulations).
 
Results Found in Audit Report 2004-N-6

The Comptroller’s audit found that many of DPR’s existing facilities had been upgraded to improve accessibility.
 It was determined, however, that DPR’s approach to implementation of the Regulations did not meet legal standards or intent. For instance, as part of its requirements under the Rehabilitation Act, DPR prepared a Self Evaluation in 1985 that did not meet the requirements or spirit of the Regulation, for DPR simply listed its facilities and provided a general statement that accessibility to non-accessible facilities would be addressed as part of an unspecified future capital plan.
 
In addition, the Self-Evaluation did not identify existing barriers and also did not describe any needed modifications.
 While the Regulation requires public entities like DPR to prepare a Self Evaluation,
 it likewise requires a Transition Plan for DPR to bring its facilities into compliance with ADA standards.
 The Transition Plan would have been to identify physical barriers that were blocking access to a facility or services, describe the methods that would be used to remove those barriers, and specify the schedule for implementing the changes. If implementation was expected to take more than one year, DPR would have to identify steps that it planned to take each year toward meeting the standards.



The above notwithstanding, at the time of the audit, DPR officials indicated that a formal Transition Plan was not prepared to address ADA requirements.
 DPR expressed the view that the total number of affected facilities and services would make planning complicated.
 Instead, DPR adopted a policy that ADA accessibility requirements would be met when new facilities would be constructed or when major alterations are made on existing ones, an approach they considered more in line with the nature of their funding.
 


However, DPR did not define the term “major alteration,” allowing discretion in the choices of accessibility elements to be incorporated into each project.
 Without such criteria, the variability in the size and function of DPR facilities could lead to selective interpretation by DPR of the need for accessibility alterations.

The audit also determined that DPR had not appointed an ADA Coordinator to oversee all ADA implementation efforts and resolve ADA-related complaints, nor had it established a grievance process for such complaints required by the Regulation.
 While in 2003, DPR did establish an ADA Advisory Group in order to evaluate the accessibility of existing facilities and services, and to seek new ways access can be improved at all DPR facilities, its authority and mission is more limited than that of an ADA Coordinator.
 The ADA Advisory Group’s responsibilities do not include investigating ADA-related complaints. Lastly, the audit reported that DPR did not actively publicize its ADA-accessible services.
 

The Audit’s Recommendations


Upon completion of the audit, the Comptroller’s Office made recommendations in the audit report, such as the development of an overall Transition Plan to achieve ADA-compliant operations at each DPR facility, ensure that ADA compliance is incorporated into all new and major alteration projects and establish written guidelines for major alteration work, based on a dollar threshold or scope of work, that specify the projects that must include ADA-compliant components. 
In addition, the Comptroller’s Office recommended appointing an ADA Coordinator to oversee all ADA implementation efforts and to identify and investigate complaints, develop grievance procedures for handling complaints alleging ADA noncompliance, enhance DPR’s Internet website to provide the public with more information about ADA-compliant facilities and services within the system and post international signage for accessibility at each accessible entrance of a facility.

DPR’s Response

DPR officials agreed with all of the audit report’s recommendations and stated that the Department would draft a Transition Plan in 2007.
 In 2007, the Comptroller issued a follow-up audit and found that DPR had made partial progress from their initial audit issued in 2005, however additional improvements were needed.
 Of the seven recommendations that were suggested in the 2005 audit, three had been implemented and four were partially implemented by DPR as of December 7, 2006.
 Among those items that were found to be partially implemented was the recommendation that ADA required accessibility be included in the scope documents for new and major alteration projects.
 Only two of five were found to have included such information in the scope documents. Also, concern was expressed about appropriate signage missing in larger parks, and the lack of written guidelines for major alteration work.

At a City Council Committee hearing on October 12, 2006, Assistant Commissioner for Recreation and Programming, Nancy Barthold, testified that DPR “has taken steps towards developing a Transition Plan. The Transition Plan is supposed to provide a detailed assessment of how DPR will bring all of its facilities and the corresponding programs into compliance with ADA.”
 The Assistant Commissioner also testified that “a draft Transition Plan would be ready by 2007.”
 
At a follow-up hearing on November 23, 2009, Assistant Commissioner Nancy Barthold testified that DPR was continuing to develop a Transition Plan which was a long and complex process.
 According to DPR’s testimony, the Transition Plan needed to be divided into six phases as a result of the 29,000 acres of parkland under DPR’s jurisdiction.
 The six phases of DPR’s Transition Plan included:

· “Completing a facilities assessment to assess parks, playgrounds and greenstreets. Park managers were trained and given a facilities assessment form that they used to evaluate accessibility in our parks and facilities. The assessment form included ramps, entrance points, accessible routes, parking areas, benches and many other park features that concern access. Managers surveyed 566 large and small parks, 372 greenstreets and 949 playgrounds. These assessments were conducted throughout the five boroughs between April 2006 and November 2006.

· Assess park bathrooms. Approximately 60 park managers were trained for two weeks in the ADA codes and standards and were equipped with the necessary template and assessment form. The form measured door clearance, turning radius inside stations and stalls, height of amenities, grab bars, sinks and accessible faucets. 658 bathrooms were assessed throughout the five boroughs between April 2007 and August 2007.

· Assess nature and recreation centers. 50 recreation managers and 10 nature center supervisors were trained in the ADA codes and standards to perform these inspections. The assessment form included path of travel, service desk height, door widths, bathrooms, floor clearance, elevator, signage and gym equipment. 51 recreation centers and 17 nature centers were assessed throughout the five boroughs between July 2007 and September 2007.

· Assess beaches. An intern was trained in the path of travel, signage and bathroom standards. Along with the Accessibility Coordinator, the intern surveyed fourteen miles of beaches in Brooklyn, Queens, the Bronx and Staten Island. The assessment form included slopes of ramps, signage, entrances and amenities and was conducted between June 2007 and September 2007.

· Assess Historic Houses. DPR’s Architectural Conservator was trained in the standards in the ADA/ABA 2004 Accessibility Guidelines, along with the Technical Preservation Services of the National Park Service. The assessment included parking lots, accessible routes, ramps, bathrooms and programmed space. 16 Historic Houses were assessed between September 2007 and January 2008.

· Assess 116 concessions, including golf courses, marinas, restaurants, snack bars, amusement parks, ice rinks and sports facilities, among others. A Playground Associate was trained in the ADA Accessibility standards and assessed 108 facilities between October 2007 and January 2008.”
 

The Transition Plan would then be reviewed by DPR’s capital staff, legal department, press office and commissioners before being presented to DPR’s ADA Committee.
 The ADA Committee consists of individuals with disabilities, organizations representing disabled individuals, members of the medical community and research agencies who meet once a month and provide general advisory on accessibility issues in parks.
 The Transition Plan would also be shared with DPR’s Borough Commissioners so they would have an understanding of what accessibility barriers were found in their boroughs.
 
Although DPR outlined the Transition Plan in their testimony, DPR still has not made the Transition Plan public.
 At the follow-up hearing on November 23, 2009, Assistant Commissioner Barthold also testified that the reason for this is that the Transition Plan is “never going to be final. It’s always going to be a working document.”
 

Proposed Int. No. 558-A

Proposed Int. No. 558-A would require DPR to submit an annual report to the Mayor and Council that would provide an annual accounting of what facilities under its jurisdiction were assessed for compliance with the Americans with Disabilities Act (ADA) standards for accessible design, as well as the work done to bring non-compliant facilities into compliance.

Section one of Proposed Int. No. 558-A would add a new section 18-143 to Title 18 of the Administrative Code entitled “Report on parks department facilities.” Subdivision (a) would require DPR to submit a report to the Mayor and the Speaker of the Council on or before May 1 of each year.
Paragraph 1 of subdivision (a) would require that the report would include a listing of park facilities, including but not limited to playgrounds, beaches, and pools, that have features specifically designed to be used by people with disabilities.

Paragraph 2 of subdivision (a) would require that the report include a description of 

(i) park facilities that have been assessed during the immediately preceding calendar year for their compliance with the 2010 ADA standards for accessible design, or where applicable, the uniform federal accessible standards or the 1991 ADA standards for accessible design; 
(ii) whether the assessment was performed in response to a complaint from a member of the public or in connection with plans to perform construction work; 
(iii) the findings from the assessment as to what actions need to be undertaken to address accessibility; and 
(iv) the plans that have been made to address accessibility based on such assessment.

Paragraph 3 of subdivision (a) would require that the report include a description of work undertaken within the immediately preceding calendar year to bring parks facilities into compliance with such standards.
Paragraph 4 of subdivision (a) would require that the report include a description of the work planned to be undertaken during the calendar year when the report is issued to bring parks facilities into compliance with such standards.
Section two of Int. No. 558 contains the enactment clause and provides that the bill would take effect immediately after its enactment.
Subdivision (b) of this bill would provide that the report include the address or location of each facility described in the report.

Subdivision (c) of this bill would provide that nothing in the bill shall be deemed to require that the DPR undertake construction or alterations that would not be required by the ADA or its applicable standards.
Finally, section 2 of Proposed Int. No. 558-A contains the enactment clause and provides that the bill would take effect immediately.

Proposed Int. No. 558-A

By Council Members Levine, Chin, Constantinides, Gentile, Gibson, Lander, Mendez, Richards, Cohen, Vacca, Rodriguez, Rosenthal, Treyger, Dromm, Rose, Espinal, Menchaca and Ulrich 
A LOCAL LAW
To amend the administrative code of the city of New York, in relation to an annual report on compliance with the Americans with disabilities act standards for accessible design by the department of parks and recreation

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 18 of the administrative code of the city of New York is amended by adding a new section 18-143 to read as follows:
§ 18-143 Report on parks department facilities. a. The commissioner shall submit a report to the mayor and the speaker of the city council on or before May 1 of each year identifying:

1. park facilities, including but not limited to playgrounds, beaches, and pools, that have features specifically designed to be used by people with disabilities, and the location of such features;

2. (i) park facilities that have been assessed during the immediately preceding calendar year for their compliance with the 2010 standards for accessible design, or where applicable, the uniform federal accessible standards or the 1991 Americans with disabilities act standards for accessible design; (ii) whether such assessment was performed in response to a complaint from a member of the public or in connection with plans to perform construction work; (iii) the findings from such assessment as to what actions need to be undertaken to address accessibility; and (iv) the plans that have been made to address accessibility based on such assessment;

3. work undertaken within the immediately preceding calendar year to bring parks facilities into compliance with such standards; and

4. work planned to be undertaken during the current calendar year to bring parks facilities into compliance with such standards. 
b. Such report shall include the address or location of each facility described. 
c. Nothing in this section shall be deemed to require that the department undertake construction or alterations that would not be required by such act or such standards.
§ 2. This local law takes effect immediately.
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� See, Parks and Recreation Website, http://www.nycgovparks.org/about


� Testimony of the New York City Department of Parks and Recreation, Assistant Commissioner for Recreation and Programming, Nancy Barthold, New York City Council’s Committee on Parks and Recreation Hearing, October 12, 2006 p.12.


� Id.


� See, Parks and Recreation Website, http://www.nycgovparks.org/about


� Id. http://www.nycgovparks.org/park-features/virtual-tours/greenbelt/carousel


� Id. http://www.nycgovparks.org/accessibility/accessible-facilities


� See, 2010 ADA Standards for Accessible Design, http://www.ada.gov/regs2010/2010ADAStandards/2010ADAStandards_prt.pdf


� Manhattan Community Board 4 Resolution Calling on the New York City Department of Parks and Recreation to Make All New or To-Be-Renovated Park Facilities ADA Compliant.


� Id.


� Id.


� See, Office of the State Comptroller Audit Report 2004-N-6.


� Id.


� Id.


� Id.


�A survey of ADA accessibility conducted by DPR in 1992 focusing on a 139 facilities and for 73 programs identified barriers which included stairs and non-accessible drinking fountains and comfort stations; but it did not describe the modifications needed. 


�Id. Within one year of the effective date (January 26, 1992).


� Id. Within six months from the effective date (January 6, 1992).


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id. 


� Letter to Commissioner Benepe from Cindi Frieder, Audit Manager, Office of the State Comptroller, Re: Report 2006-F-53, June 4, 2007.


� Id.


� Id.


� Id.


� Id. p. 14


� Id. 


� Testimony of the New York City Department of Parks and Recreation, Assistant Commissioner for Recreation and Programming, Nancy Barthold, New York City Council’s Committee on Parks and Recreation Hearing, November 23, 2009 p.2.


� Id.


� Testimony of the New York City Department of Parks and Recreation, Assistant Commissioner for Recreation and Programming, Nancy Barthold, New York City Council’s Committee on Parks and Recreation Hearing, November 23, 2009 p.3.


� Id at p. 4.


� Id.


� Id.


� See, Office of the State Comptroller Audit Report 2004-N-6.


� Testimony of the New York City Department of Parks and Recreation, Assistant Commissioner for Recreation and Programming, Nancy Barthold, New York City Council’s Committee on Parks and Recreation Hearing, November 23, 2009 p.3.
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