                                                                         
Staff:   
Oona Peterson, Legislative Counsel








 Rose Previte, Policy Analyst

[image: image1.png]



THE COUNCIL

Report of the Governmental Affairs Division

Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director, Governmental Affairs

COMMITTEE ON PUBLIC SAFETY
Hon. Peter Vallone, Jr., Chair

January 13, 2009

RESOLUTION NO. 106:
By Council Members Vallone Jr., Fidler, Gentile, Mark-Viverito, Nelson and Liu

TITLE:
A Resolution calling upon the New York State Legislature to increase the punishment for endangering the welfare of a child and to designate this crime as a felony.
RESOLUTION NO. 107:
By Council Members Vallone Jr., Gentile, Mark-Viverito, Nelson and Liu

TITLE:
A Resolution calling on the New York State Legislature to amend the Penal Law so that those who kill a child as a result of recklessness are eligible for a significant prison term

RESOLUTION NO. 108:
By Council Members Vallone Jr., Gennaro, Gentile, Nelson, Recchia Jr., Liu and Oddo

TITLE:
A Resolution calling on the New York State Legislature to create the new crime of aggravated murder of a child, which should mandate a sentence of life without parole.

RESOLUTION NO. 145:
By Council Members Vallone Jr., Fidler, Gennaro, Gentile, Koppell, Nelson, Recchia Jr., Weprin, Felder, Foster and Oddo

TITLE:
A Resolution calling upon the New York State Legislature to address the legal loopholes that allow dangerous and deadly drivers to drive under the influence of drugs or to drive with a suspended or revoked license.  
RESOLUTION NO. 152:
By Council Members Vallone Jr., Fidler, Gennaro, Gentile, Martinez, Nelson and Recchia Jr.

TITLE:
A Resolution calling upon the New York State Department of Transportation to broadcast all AMBER Alerts on its Highway Advisory Radio (HAR) and Traveler Information Stations (TIS).

RESOLUTION NO. 807:
By Council Members Vallone Jr., Fidler, Nelson, Sears, White Jr., Liu and Gerson

TITLE:
A Resolution calling upon the New York State Legislature to amend the definition of drug, as used in the sections of the Vehicle and Traffic Law that relate to the offenses of operating a motor vehicle while under the influence of alcohol or drugs, to permit the arrest and charging under those sections of individuals under the influence of chemical compounds found in products that can be abused as inhalants.
I.         INTRODUCTION
On January 13, 2009, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will conduct a hearing on Resolutions 106, 107, 108, 145, 152, and 807.  Representatives of District Attorney offices within New York City and other concerned community members are expected to testify.
II.
BACKGROUND

One of the key functions of government is the protection of its citizens.  In no situation is this protection more important than in the case of protecting children and adolescents, two of the most vulnerable populations.  Today the Committee on Public Safety will consider several resolutions, all of which are focused on strengthening state laws in order to protect children and adolescents who live in New York State.  Resolutions 106, 107, and 108 call upon the state to increase penalties for those individuals who commit one of the more heinous crimes imaginable, that of abusing or killing children.  Resolutions 145 and 807 call upon the state to close loopholes in the Vehicle and Traffic law that allow unsafe drivers, who so often cause accidents that harm or kill children, to be punished in proportion to the danger they present.  Resolution 807 specifically calls for a change to the Vehicle and Traffic Law that would allow for individuals driving after abusing inhalants to be prosecuted in a similar manner to those who drive after abusing other drugs or alcohol.  The importance of tough traffic laws can not be over-stated.  The facts speak for themselves; from 2001-2006 motor vehicle and transportation-related deaths were the leading cause of accidental injury death for children in New York.
  Additionally, motor vehicle related death is the leading cause of death in children nation-wide.
  Finally, Resolution 152 calls for expansion to the AMBER Alert program, a highway-focused program that assists in recovering missing children.    
III. RESOLUTION NOS. 106, 107 and 108
Background 

Although Resolution numbers 106, 107, and 108 were introduced in response to the horrible and tragic death of Nixzmary Brown in 2006, the issue the resolutions address remains sadly relevant today  The Brown case was one of child abuse and neglect that caused public outrage throughout New York City and lead to major reforms within the Administration of Children’s Services (ACS).  The agency was widely considered to have not done enough to save Nixzmary and to have not watched her case closely enough even after the family’s problems were brought to the attention of ACS staff.  Following Nixzmary’s tragic death, Mayor Bloomberg admitted that the city had failed her.
 
Nixzmary was the victim of years of child abuse preceding her death at the age of seven.  The official cause of Nixzmary’s death was “cranial bleeding caused by blows to the head.”
  Police, however, found numerous cuts and bruises on her body, and discovered she had missed a great deal of school and was underweight for her age.  The police concluded that Nixzmary had been abused repeatedly over a long period of time. 
The conviction and sentencing of Nixzmary’s parents, Cesar Rodriguez and Nixzaliz Santiago, occurred only recently in April and November of 2008.  The couple was found guilty in causing Nixzmary’s death but there has been public confusion with regard to the sentencing the two received.  Both parents escaped murder charges and were instead convicted of manslaughter which carries a lesser charge.  Ms. Santiago received a sentence of 43 years in prison and her husband received only a 29 year sentence.
  The two were tried separately but Ms. Santiago’s jury believed that she was more liable for her daughter’s death because she did nothing to protect Nixzmary from Mr. Rodriguez.  The jury and judge in Ms. Santiago’s hearing made statements that as a mother she was more responsible for Nixzmary’s death than Mr. Rodriguez who actually administered the fatal blow to the child’s head.
 
Since Nixmary Brown’s death there have been several other tragic instances of repeated abuse by a parent or guardian resulting in the death of a child.  During the summer of 2008 Kyle Smith died at the age of three after repeated beatings by his guardians.
  Just two months later Jashya Brown died at the age of two, only one month after ACS returned him to his mother.
  Jashya’s body was covered in bruises at the time of his death, which was ruled a homicide.
  Just last month, in December of 2008, ten year old Jaquan Porter of Staten Island died at the hands of his mother when she smashed his head into a wall of their home.
  After confessing to beating her son on a regular basis, the mother is being charged with first-degree manslaughter.
Some individuals, including many prosecutors, believe that the sentences for parents found to be intentionally abusive or reckless with respect to their children are too weak when their behavior leads to the death of a child.  These resolutions address those concerns.

Analysis of Resolution No. 106

Resolution 106 calls upon the New York State Legislature to increase the punishments for endangering the welfare of a child, an incompetent person, or a physically disabled person to a felony.  Currently, endangering the welfare of a child, an incompetent person, or a physically disabled person is a class A misdemeanor, the penalty for which cannot exceed one year.
  Endangering the welfare of a vulnerable elderly person, however, even in the second degree, is a class E felony, for which the penalty can be a state prison sentence of between one and four years.
  Endangering the welfare of a vulnerable elderly person in the first degree is a class D felony, which can carry with it a state prison sentence of up to seven years as punishment.

The elements of endangering the welfare of a child differ from endangering the welfare of a vulnerable elderly person.  For a child, a person must “knowingly act[] in a manner likely to be injurious to the physical, mental or moral welfare of a child” under seventeen or, for a child under eighteen, be a parent or guardian and refuse to reasonably control the child to prevent the child from being, among other things, an  “abused” or “neglected” child.
  Endangering the welfare of a vulnerable elderly person in the second degree, in contrast, requires that a person charged with caring for such an individual intends to, and does, cause physical injury to such individual, or recklessly causes physical injury, or causes physical injury by means of a deadly weapon or dangerous instrument with criminal negligence.
  For a first degree charge, the caregiver must intend to or recklessly cause serious physical injury.
  Resolution No. 106 points to the case of Nixzmary Brown and states that law enforcement must be allowed to protect children before they suffer serious injury or death.  The resolution calls upon the New York State Legislature to increase the punishment for endangering the welfare of a child or a mentally or physically challenged person to a felony.

Analysis of Resolution No. 107

Resolution 107 calls upon the New York State Legislature to amend the Penal Law so that those who kill a child as a result of recklessness are eligible for a significant prison term.  When an individual recklessly causes the death of another, it is considered manslaughter in the second degree, and is punishable as a class C felony.
  Resolution 107 states that a person charged with the care of a child, such as a parent or a caregiver, who recklessly kills a child, should be eligible for a higher penalty than what is currently provided for.  The resolution calls upon the state legislature to effect this change.

Analysis of Resolution No. 108

Resolution 108 calls upon the New York State Legislature to create the new crime of aggravated murder of a child, which would mandate a sentence of life without parole.  Currently, a sentence of life without parole is only mandated for those above the age of eighteen who commit either the crime of aggravated murder, or, in the course of committing rape or certain criminal sexual acts against a person less than fourteen years old, intentionally causes the death of such person.
  The crime of aggravated murder is limited to intending to and causing the death of a police officer, a peace officer, or an employee of certain correctional institutions and causing the death of that person, or of a third person.
  
IV.
RESOLUTION NO. 145
Background
On October 22, 2004, 11-year-old Vasean Phillip Alleyne was crossing 73rd Avenue at 150th Street in Kew Garden Hills, with his best friend, 12-year-old Angel Reyes, when he was killed after being hit by a drunk driver.  Angel was left in critical condition with head injuries and was in a coma for a week before being sent home to recover.
 The driver, 56-year-old John Wirta was charged with Driving While Intoxicated (“DWI”), a misdemeanor with a maximum penalty of one year in jail.
 
Drunk driving kills over 13,000 Americans a year which works out to one person every 39 minutes.
  From year to year the number of drunk-driving fatalities does not go down.  In 2006, 463 New Yorkers were killed by drunk drivers.

According to the 2007 National Survey on Drug Use and Health, “an estimated 9.9 million people age 12 and older reported driving under the influence of illicit drugs during the year prior to being surveyed”
  In addition, during that same year, “the rate [of drug use while driving] was highest among young adults ages 18 to 25 (13.0 percent)”
 These statistics are a staggering example of why reform is needed at the state level to protect New York’s young people on the streets and highways. 
In addition to driving while using illicit drugs, “Driving under the influence of alcohol was associated with age in 2007.  An estimated 7.8 percent of 16 to 17 year olds, 18.3 percent of 18 to 20 year olds, and 25.8 percent of 21 to 25 year olds reported driving under the influence of alcohol in the past year.  Beyond age 25, these rates showed a general decline with increasing age”.
  But even within the general public, it is estimated that 12.7 percent of people 12 and older drove under the influence of alcohol in the past year.
  That percentage represents 31.4 million people.

New York City has seen too many cases of tragic accidents caused by drivers who decide to drive despite having a suspended license. As recently as the first week in January 2009, a bus struck and killed 9 year-old Ibrihim Ahmed of Queens. The bus driver had had his license suspended in December, 2008.
 
In January of 2005, The Committee on Public Safety held a hearing on the issue of strengthening penalties for individuals who cause accidents and harm to others while driving with suspended or revoked licenses. At that hearing, Richmond County District Attorney Daniel Donovan, Jr. testified in favor of resolution 338-A because of his support for stronger prosecutorial power against such offenders. He told the tragic story of fourteen year old Brianna who, in January of 2003, was a passenger of a car driven by an unlicensed driver. “She was killed when the driver of the vehicle she was in lost control and veered into a gulley and into oncoming traffic. The driver could only be charged with the misdemeanors of driving without a license and endangering the welfare of a child. The driver subsequently plead guilty to a misdemeanor, and received a conditional discharge, a fine, and community service. In September of the same year, the same driver was arrested for DWI and driving without a license. While several parked cars were hit, fortunately no one was injured - this time.”
  DA Donovan, Jr. said that at that time, the case was pending in Criminal Court.

Analysis of Resolution No. 145

Resolution 145 calls upon the New York State Legislature to address certain legal loopholes that allow dangerous and deadly drivers to drive under the influence of drugs or to drive with a suspended or revoked license.  The resolution points out that drug-related driving offenses are a major source of crashes.  

Under New York State Vehicle and Traffic Law, as noted in the resolution, a person is prohibited from operating a motor vehicle while the person’s ability to operate a motor vehicle is impaired by use of a drug.
  The definition of a drug, however, is limited to substances listed in section 3306 of the Public Health Law.
  The resolution points out that some offenders, particularly those who abuse prescription medication, may therefore escape punishment and recommends that state lawmakers mandate that those who are impaired by any substance, and thus incapable of employing the physical and mental abilities of a reasonable and prudent driver, be punished.

The resolution states that drivers who drive with multiple license suspensions and/or revocations are of particular concern and pose a threat to bystanders.  One tragic case that the resolution mentions is that of Michael Vasquez-Moore, a child who was struck and killed by a driver who did not have a valid driver’s license and whose license to drive had been suspend 15 times and revoked twice prior to the incident.  In the case of this particular driver, however, the resolution states that she was only able to be charged with a misdemeanor.  

The resolution requests that state lawmakers ensure drivers are aware their license will be suspended indefinitely if they do not respond to traffic violations.  The resolution notes that the state vehicle and traffic law does allow repeat-offenders to be penalized with forfeiture of their cars following more than ten non-driving while intoxicated traffic infractions.
  The resolution points out, however, that these violations must occur on ten separate occasions, and calls upon the state to reduce the number of incidents in which suspensions and/or revocations must be accrued in order for a car to be subject to forfeiture.
IV. RESOLUTION NO. 152
Background 
Resolution 152 calls on the State Department of Transportation to broadcast all AMBER Alerts on its Highway Advisory Radio (HAR) and Traveler Information System (TIS). Currently, these two methods of communication are not being used on the highway system in New York. 
The history of the AMBER alert system is as follows:

The AMBER Alert System began in 1996 when Dallas-Fort Worth broadcasters teamed up with local police to develop an early warning system to help find abducted children. AMBER stands for America's Missing: Broadcast Emergency Response and was created as a legacy to 9-year old Amber Hagerman, who was kidnapped while riding her bicycle in Arlington, Texas, and then brutally murdered. Other states and communities soon instituted similar plans as the idea was adopted across the nation. The National Center for Missing and Exploited Children (NCMEC) and the U.S. Department of Justice assumed responsibility for co-ordination at the national level.

Modeled after the Texas program, the New York State AMBER Alert Plan is a voluntary partnership between law enforcement, broadcasters and others to immediately involve the public, especially motorists, in the search for an abducted child.
 
Currently, in New York State, AMBER Alerts, “can be seen or heard on: television stations, radio stations, highway variable message signs, lottery in-store ticket terminals, NYS Thruway Authority service areas, DMV issuing office message boards, New York State AMBER, New York State Police and DCJS Missing and Exploited Children Clearinghouse websites.”

Analysis of Resolution No. 152


Resolution 152 describes the number of children reported missing every year in New York State and discusses the importance of the AMBER alert system.  The resolution states that the State Department of Transportation currently has highway advisory radio and traveler information stations that broadcast information pertaining to traffic hazards, detours, dangerous driving conditions and motor vehicle laws but does not broadcast AMBER Alert information.  


The resolution reasons that even though there are many ways to receive AMBER Alert information, motorists on highways managed by the State Department of Transportation, including many highways in New York City, may not receive comprehensive information on abducted children.  The resolution then calls upon the New York State Department of Transportation to broadcast all AMBER Alerts on its Highway Advisory Radio (HAR) and Traveler Information System (TIS).
VI.
RESOLUTION NO. 807
In January 2004, 20-year-old Vincent Litto drove into oncoming traffic in Gerritsen Beach, Brooklyn and frontally collided with another vehicle, resulting in the death of a 17-year-old girl. Moments before the fatal accident, Litto allegedly sniffed a can of Dust-Off, a computer keyboard cleaner, that causes the “huffer” to have a short term sensory high.

In 2004, prosecutors used the DWI law against Litto at trial because he had sniffed from the can just moments before veering into oncoming traffic. But the trial judge in the case dismissed the charge, along with the related charge of vehicular manslaughter.
 

In 2006 a four-judge panel of the state’s appellate division agreed that DWI and vehicular manslaughter could not be applied to the case. The charge of second-degree manslaughter, with a maximum sentence of 15 years in jail is still pending against Litto.

Inhalant usage is a widespread problem in the United States.  According to the United States Department of Health and Human Services, “in 2007, inhalants were used by 775,000 person aged 12 or older who had used inhalants for the first time within the past 12 months.”
  The problem is particularly acute among adolescents as “66.3 percent were under age 18 when they first used.”

Inhalants that are being abused can come from a number of different household products including: rubber cement, spray paint, paint thinner, spot remover, whipped cream from a sprayable can, and propane.

Analysis of Resolution No. 807
Resolution No. 807 describes the practice of inhalant abuse, otherwise known as huffing, and its particular use by adolescents.  The resolution enumerates the damaging effects inhalant abuse can have, many of which lead to serious accidents when a person who has abused inhalants then operates a vehicle.  The resolution reviews the case of Vincent Litto, which reveals that because the chemicals in the inhalant used by Litto are not listed in the definition of “drug” in the Public Health Law, the charges of driving while intoxicated and vehicular manslaughter that were pending against him were dismissed, despite the fact that he killed a child.
  
Finally, the resolution calls upon the New York State Legislature to amend the definition of drug, as used in the sections of the Vehicle and Traffic Law that relate to the offenses of operating a motor vehicle while under the influence of alcohol or drugs, in order to permit the arrest and charging under those sections of individuals under the influence of chemical compounds found in products that can be abused as inhalants.  
VII.
Conclusion


All of the resolutions that the Public Safety Committee will hear today are aimed at keeping the children and adolescents of the City and State safe.  The resolutions all call upon the State Legislature to make changes to the laws of New York State that would provide greater protections for children and adolescents and provide greater penalties for those who endanger them.  As a government we have fewer priorities greater than the protection of children and those most vulnerable among us.  
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