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INT. NO. 211:
By: Council Members Yassky, Vallone, Clarke, DeBlasio, Felder, Fidler, Foster, Gerson, Koppell, Moskowitz, Perkins, Recchia, Seabrook, Sears and Stewart

TITLE:
To amend the administrative code of the city of New York, in relation to prohibiting the issuance of a permit for the possession and purchase of rifles and shotguns to certain persons.

PROPOSED RES. NO. 289-A:
By: Council Members Yassky, Vallone, Clarke, Davis, DeBlasio, Felder and Fidler

TITLE:
Calling upon the New York State Legislature to further restrict the issuance of a license for the possession and purchase of firearms.

RES. NO. 288:
By: Council Members Yassky, Vallone, Addabbo, Clarke, Davis, DeBlasio, Felder, Fidler, Gerson, Katz, Koppell, Monserrate, Moskowitz, Nelson, Perkins, Recchia, Rivera, Seabrook, Sears and Serrano; also Council Member Rodriguez

TITLE:
Calling on the United States Congress to pass S. 767 and H.R. 4034, that would close the background check loophole at gun shows by extending the Brady law to all sales at gun shows.

INT. NO. 208:
By: Council Members Yassky, Clarke, Davis, DeBlasio, Felder, Foster, Gerson, Koppell, Monserrate, Moskowitz, Perkins and Brewer

TITLE:
To amend the administrative code of the city of New York, in relation to the procurement of handguns by city agencies.


Today, the Committee on Public Safety will entertain two bills and two resolutions concerning the issue of gun control and licensing.  Invited to testify are the New York City Police Department (“NYPD”), Mayor’s Office of Contracts (“MOC”), as well as gun control advocates and gun organizations.

I. INTRO 211 & RESOLUTION 289-A

Under the current gun licensing scheme in New York, the State Legislature has set forth detailed provisions for the issuance of a license to possess or carry a “firearm.”  Penal Law § 400.00.  “Firearm” is defined in the Penal Law as:

· any pistol or revolver;

· a shotgun having one or more barrels less than eighteen inches in length;

·    a rifle having one or more barrels less than sixteen inches in length;

· any weapon made from a shotgun or rifle by alteration, and if, as altered or modified, has an overall length of less than twenty-six inches.  Penal Law            § 265.00 (3).

As a result of the detailed regulatory scheme for firearm licensing set forth in Penal Law § 400.00, it appears that the city is considered to be pre-empted from legislating with regard to the “firearms” referenced above.  See, Penal Law § 400 (6); Op. Attorney General 87-45 (1987); Op. Attorney General 82-9 (1982).  However, it appears that the City may regulate “firearms” that do not fall within this category.  See, Administrative Code § 10-303; see also, People v. Judiz, 38 NY2d 529 (1976); C.D.M. Prods. Inc. v. City of New York, 76 Misc. 2d 369 (1973); Grimm v. City of New York, 56 Misc. 2d 525 (1968).  Taking this regulatory scheme into account, Intro 211 makes certain changes to the Administrative Code with regard to the issuance of permits for rifles and shotguns, and Resolution 289-A urges the State Legislature to make certain changes with regard to the issuance of licenses for pistols and revolvers.

A.  Int. 211 - Analysis


Section 10-303 of the Administrative Code regulates the issuance of permits for the possession and purchase of rifles and shotguns.
  According to section 10-303, the Police Commissioner, who issues such permits, must deny a license to, among others, individuals under the age of eighteen, those who have been convicted anywhere of a felony, a person who is “not of good moral character” or anyone for whom “ good cause exists” to deny such a permit.  See, Administrative Code § 10-303 (a).  Consistent with these provisions, the Police Commissioner has promulgated an extensive set of regulations which govern the issuance of rifle and shotgun permits.  See, 38 NYCRR Chapters 1, 2 and 3.  In addition to the mandatory grounds for denial of a permit, the Police Commissioner, in his discretion, may also deny a license to numerous categories of individuals.  See, 38 NYCRR § 3-03.


Int. 211 expands the mandatory restrictions on issuance of a rifle and shotgun permit to also include the following:

A. A person who has been convicted of a misdemeanor crime of domestic violence as defined in § 921 (a) of title 18, United States Code.
Section 922 (a) of title 18 of the United States Code makes it unlawful for any person who “has been convicted in any court of a misdemeanor crime of domestic violence” to “ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition.”  See, 18 USC § 922 (g) (9).  “Misdemeanor crime of domestic violence” is an offense that is a misdemeanor under federal or state law and “has, as an element, the use or attempted use of physical force, or the threatened use of a deadly weapon, committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, or by a person similarly situated to a spouse, parent, or guardian of the victim.”  See, 18 USC § 921 (33) (A).  In addition, the person is not considered convicted of such an offense unless he/she was represented by counsel, or knowingly and intelligently waived the right to counsel, and was tried by a jury, or knowingly and/or intelligently waived the right to a jury trial by guilty plea or otherwise.  See, 18 USC § 921 (33) (B).

Int. 211 adds the language from the federal law as another mandatory ground for denial of the rifle and shotgun permit under the city’s gun licensing scheme.

B. A person who has been convicted of a misdemeanor crime of assault as defined in the Penal Law.
A person is guilty of assault in the third degree, a class A misdemeanor, when (a) with intent to cause physical injury to another person, he/she causes such injury to such person or to a third person; (b) he/she recklessly causes physical injury to another person; (c) with criminal negligence, he causes physical injury to another person by means of a deadly weapon or a dangerous instrument.  See, Penal Law § 120.00.

Int. 211 adds this criteria as another mandatory ground for denial of a rifle and shotgun permit by the Police Commissioner.

C.   A person who has been convicted of any three misdemeanors as defined in local, state or federal law.

Federal, state and local law, for the most part, classify crimes as either felonies or misdemeanors.  In New York State, a felony is an offense for which a sentence to a term of imprisonment in excess of one year may be imposed whereas a misdemeanor is an offense, other than a traffic infraction, for which a sentence to a term of imprisonment in excess of fifteen days may be imposed, but for which a sentence to a term of imprisonment in excess of one year cannot be imposed.  See, Penal Law § 10.00 (4), (5).

This provision mandates that a rifle and shotgun license must be denied if an individual has been convicted of three misdemeanors, of any type, under either federal, state or local law.

D. A person who has been the subject of an ineligibility order issued pursuant to § 530.14 of the New York State Criminal Procedure Law or § 842-a of the New York State Family Court Act. 

Criminal Procedure Law § 530.14 sets forth a detailed scheme outlining the circumstances under which a firearms license must be suspended when a temporary or permanent order of protection is issued.  The suspension of the firearms license, otherwise known as an ineligibility order, is promulgated by a court when an order of protection is issued.
  For example, the court must issue the ineligibility order when the court has good cause to believe that the defendant has a prior conviction of any violent felony offense as defined in the penal law, and the court may issue such order if it finds a substantial risk that the defendant may use or threaten to use a firearm unlawfully against the person for whose protection the order of protection is issued.  See, Criminal Procedure Law § 530.14. Other grounds for mandatory and permissive suspension of a firearm license are set forth in this section.  New York State Family Court Act § 842-a details the same suspension requirements as Criminal Procedure Law § 530.14 when Family Court is issuing the order of protection.

Penal Law § 400.00, which, as indicated earlier, sets forth the criteria for denial of a license to carry a “firearm”, already requires that such a license not be issued to an individual who is under or who has had a license revoked as a result of a Criminal Procedure Law § 530.14 ineligibility order.  See, Penal Law § 400.00 (1) (d).  This proposed addition to the Administrative Code codifies these same provisions in the city’s rifle and shotgun licensing scheme.

E. A person who is subject to certain types of orders of protection issued for a family offense

Under 18 U.S.C. § 922 (g) (8), it is unlawful for any person “to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition” when such person is subject to a court order that

(A) was issued after a hearing of which such person received actual notice, and at which such person had an opportunity to participate; and

(B) restrains such person from harassing, stalking, or threatening an intimate partner of such person or child of such intimate partner or person, or engaging in other conduct that would place an intimate partner in reasonable fear of bodily injury to the partner or child; and

(C)(i) 
includes a finding that such person represents a credible threat to the physical safety of such intimate partner or child; or

(ii)
by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner or child that would reasonably be expected to cause bodily injury.

An “intimate partner” means “with respect to a person, the spouse of the person, a former spouse of the person, an individual who is a parent of a child of the person, and an individual who cohabitates or has cohabited with the person.”  See, 18 USC § 921(32).  

This proposed addition to the Administrative Code codifies these federal provisions in the city’s licensing scheme.

F. A person who has been convicted of a serious offense as defined in § 265.00 (17) of the New York State Penal Law 

Section 10-303 (a) (3) of the Administrative Code currently requires that a permit to purchase and possess a rifle and shotgun not be issued to a person who has been convicted of  “a serious offense.”  The term “serious offense” is not defined in this section of the Administrative Code, although Police Department rules and regulations define “serious offense” by reference to Penal Law § 265.00 (17).  See, 38 NYCRR § 3-02 (c) (2).  This proposed addition to the Administrative Code also references the “serious offense” definition in Penal Law § 265.00 (17), which includes, among other things, all the sex offenses listed in Article 130, all obscenity charges under Article 235, and all drug offenses within Article 220.

G. Effective Date 

Intro 211 shall take effect within sixty days after its enactment into law.

B.  Resolution 289-A - Analysis


As mentioned previously, Penal Law § 400.00 sets forth the grounds for mandatory denial of a license to possess a “firearm” (pistols and revolvers).  These grounds include, among others, an individual who is not of good moral character, who has been convicted anywhere of a felony or serious offense, or who is subject to an ineligibility order issued pursuant to either section 530.14 of the Criminal Procedure Law or section 842-a of the Family Court Act.  See, Penal Law § 400.00 (1).


Proposed Resolution 289-A, paralleling Intro 211, urges the State Legislature to further restrict the issuance of a license for the possession and purchase of firearms to include:

· a person convicted of a misdemeanor crime of domestic violence as defined in § 921 (a) of title 18, United State Code;

· a person convicted of the misdemeanor crime of assault;

· a person convicted of three misdemeanors of any type as defined by state, federal or local law;

· a person subject to certain types of family offense-related orders of protection as set forth in section 922 (g) (8) of title 18, United States Code.

Resolution 289-A indicates that the reason for denying a license to these individuals is to “insure that only those individuals who are capable of being responsible gun owners have access to such firearms” and that those “who have a propensity to violence or who have shown a disregard for the law” are denied such a license.

II. INT. 208: Gun Procurement - Analysis 

A.  Provisions of Int. 208


Int. 208, which indicates that it is “in the City’s best interest to procure handguns for use by City employees in the performance of their duties from responsible suppliers that are committed to a standard of conduct which makes every effort to eliminate sales of guns that might lead to illegal possession and/or misuse by criminals, unauthorized juveniles and other prohibited persons,” requires that the City only enter into a contract to purchase or obtain handguns from a “responsible supplier.” “Responsible supplier” is defined as “the supplier of handguns” who is “able to demonstrate that it is committed to a standard of conduct which makes every reasonable effort to eliminate sales of weapons that might lead to illegal possession and/or misuse by criminals, unauthorized juveniles and other prohibited persons.”  Such suppliers must demonstrate compliance with the following provisions:

(i) does not sell weapons to dealers who have sold more than 20 weapons within any continuous 12 month period in the preceding 5 years traced to use in a crime or illegal possession, as determined by the Bureau of Alcohol, Tobacco and Firearms, or who have not, on their own, sold weapons, 20 or more of which within any continuous 12 month period in the preceding 5 years are traced to use in a crime or illegal possession, as determined by the Bureau of Alcohol, Tobacco and Firearms;

(ii) makes no sales at gun shows or alternate venues unless such sales at the gun show or alternate venue are conducted only upon completion of a background check and all sellers at the gun show or alternate venue agree to conduct sales only upon completion of a background check as dictated by state and federal law for sale at a retail gun store;

(iii) when selling weapons to dealers, only sells to dealers who operate a retail shop located at a fixed address where:

(a) the dealer maintains an electronic database of make, model, caliber or gauge, and serial number of all weapons held in inventory or offered for sale;

(b) the dealer maintains an electronic database of make, model, caliber or gauge, and serial number of all weapons sold and the name and license number of all purchasers;

(c) the dealer makes visible all permits and legally required signage.

(iv) provides full access of aforementioned records to law enforcement and government regulators conducting compliance inspections;

(v) limits purchases by any individual in any given 30 day period to one weapon;

(vi) implements a security plan for securing weapons in transit.

The requirements of this bill, however, shall be waived, in writing, under the following circumstances:

(i) there is only one prospective contractor willing to enter into a contract; or

(ii) where it is determined that all bidders to a contract are deemed ineligible for purposes of this section; or

(iii) where it is available from a sole source and the prospective contractor is not currently disqualified from doing business with the city; or

(iv) the contract is necessary in order to respond to an emergency which endangers the public health and safety and no entity which complies with the requirements of this section capable of responding to the emergency is immediately available; or

(v) where a contracting agency whose primary responsibility is law enforcement deems it necessary to purchase handguns from other than a responsible supplier; or

(vi) where inclusion or application of such provisions will violate or be inconsistent with the terms and conditions of a grant, subvention or contract of the United States or New York State government or the instructions of an authorized representative of any such agency with respect to any such grant, subvention or contract.

B.  Previous Council Action


On September 27, 2000, the City Council approved Resolution 1332-A, which supported the formation of a coalition of state and local governments that would award firearm contracts to responsible gun manufacturers only.  The resolution’s genesis came with the formation of a national coalition of state and local governments by Department of Housing and Urban Development Secretary Andrew Cuomo and United States Senator Charles Schumer and a similar effort in New York State by Attorney General Eliot Spitzer.  The coalitions grew out of an agreement at that time between Smith & Wesson, a major gun manufacturer, and federal, state and local officials.  As Resolution 1332-A indicated, the National Code of Conduct and the New York State Code of Conduct require, among other things, that manufacturers design handguns to minimize their attractiveness to criminals and their use in crime, design firearms to be as safe as reasonably possible for law-abiding owners and innocent third parties, and adopt measures to reasonably prevent the diversion of their products from the legal stream of commerce or later sale or transfer to those not legally entitled to purchase or possess guns. 

C.  Effective Date 

Intro 208 shall become effective 180 days after it is enacted into law.

III. RESOLUTION 288

Resolution 288 urges support for the passage of Senate Bill No. 767 and House of Representatives Bill No. 4034 by the United States Congress.  These bills would close the background check loophole by extending the Brady Law to all sales at gun shows.  

According to S. 767 and H.R. 4034, Congress has found that over 4,400 traditional gun shows are held annually across the United States, which attract thousands of attendees per show and hundreds of Federal firearms licensees and nonlicensed firearms sellers.  See, Section 2 of S. 767 and H.R. 4034. These traditional gun shows (which also include flea markets and other organized events) form a significant portion of the national firearms market, and these shows have been known to allow the sale and exchange of firearms to criminals and other prohibited persons without background checks and without adequate record keeping that would allow the tracing of firearms.  See, Section 2 of S. 767 and H.R. 4034. 

To combat this problem, S. 767 and H.R. 4034 amend the Brady Handgun Violence Prevention Act by requiring the registration of gun show promoters and setting forth the responsibilities of promoters, licensees, and other transferors. For example, these bills provide that if any part of a firearms transaction takes place at a gun show, each licensed importer, manufacturer, and dealer who transfers one or more firearms to a person who is not licensed shall, within ten days after the transfer, submit a report of the transfer to the Secretary of the Treasury.  See, Section 3 of S. 767 and H.R. 4034.  In addition, it is unlawful for any person to organize, plan, promote, or operate a gun show unless the gun show promoter verifies the identity of each gun show vendor and maintains adequate records.  See, Section 3 of S. 767 and H.R. 4034.  Furthermore, the bills attempt to prevent the illegal sale of firearms by making it “unlawful for any person who is not licensed…to transfer a firearm to another person who is not licensed…unless the firearm is transferred through a licensed importer, licensed manufacturer or licensed dealer.”  See, Section 3 of   S. 767 and H.R. 4034.


Resolution 288, finding that even those states, such as New York, “which have enacted proactive and strict gun laws find it increasingly difficult to reduce crimes and gun violence that are committed with firearms bought at gun shows.”  The resolution, contending that the “closing of such loophole will have a significant impact on the protection of our communities and our young people”, urges support of these two federal bills.

� Chapter 3 of the Administrative Code incorporates the definition of “firearm” found in Penal Law § 265.00, and defines rifle as “a weapon designed or redesigned, made or remade, and intended to be fired from the shoulder, and, even if not designed or redesigned, made or remade, and intended to be fired from the shoulder, is not a firearm as defined in subdivision one of this section, and designed or redesigned and made or remade to use the energy of the explosive in a fixed metallic cartridge to fire only a single projectile through a rifled bore for each pull of the trigger.”  A shotgun is defined as a “weapon designed or redesigned, made or remade, and intended to be fired from the shoulder, and, even if not designed or redesigned, made or remade, and intended to be fired from the shoulder, is not a firearm as defined in subdivision one of this section, and designed or redesigned and made or remade to use the energy of the explosive in a fixed shotgun shell, to fire through a smooth bore either a number of ball shot or a single projectile for each single pull of the trigger” Administrative Code § 10-301.


The Police Department regulations governing the issuance of permits for rifles and shotguns define rifles “as defined in § 265.00 of the New York State Penal Law, except that for purposes of this chapter a rifle shall have a barrel length of no less than sixteen inches and an overall length of no less than twenty-six inches.” 38 NYCRR § 1-02.  A shotgun is “a shotgun as defined in § 265.00 of the New York State Penal Law, except that for purposes of this chapter a shotgun shall have a barrel length of no less than eighteen inches and an overall length of no less than twenty-six inches.” 38 NYCRR § 1-02.


� The Police Department’s rules and regulations currently incorporate this provision in their guidelines.  See, 38 NYCRR § 3-02.


� The Police Department’s current rules and regulations give the Police Commissioner the discretion to reject a permit if an applicant “has been arrested, indicted or convicted for any crime or violation except minor traffic violations, in any jurisdiction, federal, state or local.”  38 NYCRR § 3-03.


� A “violation” is an offense, other than a traffic infraction, for which a sentence to a term of imprisonment in excess of fifteen days may not be imposed.  Penal Law § 10.00 (3).


� Criminal Procedure Law § 530.14 deals with orders of protection issued to victims of family offenses (spouses, former spouses, parent or child, persons related by consanguinity or affinity, persons legally married to one another, persons formerly married to one another, and persons who have a child in common, regardless whether such persons have been married or have lived together), and orders of protection issued in other than family offense situations.  See, Criminal Procedure Law § 530.11


� The Police Department’s rules and regulations currently list this ground as a mandatory reason for denial.  See, 38 NYCRR § 3-02 (3).


� Under the current rules and regulations issued by the Police Department, the Police Commissioner may, in his discretion, deny a rifle or shotgun permit if the applicant “is the subject or recipient of an order of protection or a temporary order of protection.”  See, 38 NYCRR § 3-03 (f).  This permit denial is permissive, not mandatory.
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