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I.
Introduction

On Wednesday, June 16, 2010, the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold an oversight hearing entitled “A Review of Governor Paterson’s Immigrant Pardon Panel and its Potential Impact on Immigrant New Yorkers Facing Deportation.”  Those invited to testify include immigrant advocates and interested members of the public. 

II.
Background

Immigrants
 constitute 10% of the total population of those in custody at New York State Department of Correctional Services’ facilities.
  Foreign-born persons who become United States citizens through the naturalization process have all of the rights and benefits of persons born in the United States, and as such, they are not deportable even if they have been convicted of a crime.  On the other hand, foreign-born individuals may be subject to deportation merely because of their immigration status or because they have been convicted of a crime.  
Immigrants who enter the United States without a visa or without presenting themselves to United States Immigration and Customs Enforcement (“ICE”) agents are deemed undocumented or illegal aliens.
  Immigrants who enter the United States legally with a temporary visa are deemed undocumented or illegal if they overstay their visa.
  These individuals are deportable merely because of their undocumented or illegal status.
  Legal permanent residents are generally allowed to remain in the U.S. and receive many of the same rights and opportunities as their citizen counterparts.  Should a legal permanent resident be convicted of a felony, however, he may be subject to removal or deportation proceedings.  Legal permanent residents often receive mandatory deportation orders for past crimes, even if these crimes were minor.
  In fact, as a result of deportations on criminal grounds, it is estimated that more than one million family members have been separated from loved ones since 1997.

III.
Federal Law Governing Mandatory Deportations of Immigrants
Immigrants subject to deportation are given limited options to try and prevent such deportations.  Prior to the 1996 amendments to the Immigration and Naturalization Act (INA), an immigrant placed in deportation proceedings as a result of a criminal conviction could apply for various forms of relief.  But, the INA amendments were either narrowed or completely eliminated by the federal government.
    
The INA 244 waiver was also available to immigrants of good moral character who had been present in the United States for at least seven years and whose deportation would end in extreme hardship to themselves or their legal permanent resident or citizen spouse, children or parents.
  If an immigrant was deemed eligible for this form of relief, deportation would be suspended.
  As a result of the 1996 changes to the INA, this type of relief has been narrowed.
INA 212(c) relief was available for lawful permanent residents who lived in the United States for seven or more years.
  Pursuant to INA 212(c), eligible persons seeking relief had to establish positive life factors that outweighed the negative factors of the conviction.
  Positive factors included the length of time in the United States, education, employment history, tax payments, rehabilitation, and family ties.
  As a result of INA 212(c), there were approximately 10,000 waivers granted between 1989 and 1995.

In addition to the 1996 changes limiting the types of relief available to immigrants, the Anti-terrorism and Effective Death Penalty Act of 1996 (AEDPA) expanded the class of crimes known as “aggravated felonies” under the INA.
  As a result, many misdemeanors under New York State law may be considered aggravated felonies for deportation purposes when considered in relation to the length of the sentence or the monetary loss involved.
  The Illegal Immigrant Reform and Immigrant Responsibility Act of 1996 (IIRIRA) eliminated INA section 212(c) relief and replaced it with a new form of relief.
  A legal permanent resident facing deportation may still identify positive factors for an immigration judge to consider in relation to a negative conviction.
  Regardless of the number of positive factors set forth by a legal permanent resident in this situation, however, an immigrant-defendant is prohibited from receiving the IIRIRA relief if he has been convicted of an aggravated felony or convicted of a minor offense, as set forth in the statute, within seven years of arrival to the U.S.
  Thus, a permanent resident in this situation would be subject to mandatory deportation.
  The IIRIRA also establishes mandatory detention provisions requiring that a non-citizen who is deportable as a result of a criminal conviction be detained, without bond, until the resolution of their case in immigration court.

IV.
New York State Law

New York is one of the five highest immigrant populated states.
  It has, however, what some consider to be the weakest statute regarding judicial notice of the immigration consequences of a guilty plea.
  The state’s Criminal Procedure Law contains a court advisement provision that requires criminal trial courts to inform defendants of the possibility of deportation, exclusion of denial or naturalization, prior to accepting a defendant’s guilty plea to a felony, but not to a misdemeanor or violation.
  The criminal court is not required to counsel defendants until the plea allocution.
  A trial judge will not be penalized for failing to make this disclosure nor will a judge’s failure to disclose affect the voluntariness of the guilty plea.
  Thus, a defendant who suffers adverse consequences as a result of the plea would have no basis for its later withdrawal or vacatur.
  Moreover, state law does not require defense attorneys to provide an affirmative advisal to immigrant defendant.  
As a result of the previously discussed1996 amendments to federal law, some state law misdemeanors and violations may be deemed aggravated felonies under federal law.  Thus, a plea of guilty to a misdemeanor or felony under state law may render an immigrant-defendant subject to removal proceedings under federal law.  Legislation has been introduced in the New York State’s Senate and Assembly that would require courts, prior to accepting a plea to a misdemeanor or violation, to provide notice to the defendant that the acceptance of such plea could result in deportation, removal, or denial of citizenship.
  Although these bills have not been enacted into law, advocates hope that immigrant-defendants may find relief in the recent Supreme Court decision Padilla v. Kentucky, 599 U.S. __ (2010).  In Padilla, the Supreme Court held that defense attorneys are required to advise immigrant-defendants of the immigration consequences of entering a guilty plea.
  Additionally, the Court held that failure of a defense attorney to provide such an advisal will give an immigrant-defendant the opportunity to claim ineffective assistance of counsel.

V.
Governor Paterson’s Immigrant Pardon Panel
Under the New York State Constitution and the State’s Executive Law, the governor is permitted to grant reprieves, commutations and pardons after a person has been convicted of a crime.
  The governor will consider pardoning an immigrant when there is no other administrative or legal remedy available in various cases including to prevent deportation or to permit reentry into the United States.
  The governor is granted the power to determine the appropriate conditions, restrictions and limitations to be considered prior to making such decisions.
  In order to meet the needs of immigrants applying for pardons, Governor David A. Paterson created a panel to review pardon applications of legal permanent residents facing deportation as a result of criminal convictions.
 This Pardon Panel will consist of five existing staffers selected by Governor Paterson to advise him on pardon determinations.
  The Pardon Panel will review cases and gather information in order to determine whether a pardon will assist an applicant in avoiding deportation and whether the case warrants further review by the Governor’s Office based on the facts and circumstances of the case.
  
VI.
Conclusion

The relationship between federal law and New York State’s criminal laws results in the mandatory deportation of many New Yorkers.  Changes to the federal immigration laws leave few, if any, opportunities for immigrant-defendants to seek relief from deportation.  When an immigrant is deported, frequently U.S. citizen family members including children suffer.   In order to help immigrant New Yorkers, Governor Paterson established the Immigrant Pardon Panel to review applications of immigrants seeking executive clemency.  The Committee looks forward to learning about the timetable and goals of the Panel.
� The terms “immigrant” and “foreign-born” will be used interchangeably throughout this Briefing Paper.
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