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I. Introduction
On February 25, 2019, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera will hold an oversight hearing on “Community Board Operations and Needs,” and a first hearing on Int. 1095-2018, sponsored by Council Member Fernando Cabrera, in relation to notification of expiration of variances and special permits granted by the Board of Standards and Appeals (“BSA”). The committee expects to receive testimony from the BSA and Community Boards (“CB”), as well as advocates and members of the public related to the above topics.

II. Background
Community Boards

New York City is divided into 59 contiguous community districts, each represented by a Community Board. CBs provide a mechanism for members of the public who reside, work or have interests in a particular community district to stay informed about current events and plans in that district. CBs also give New Yorkers from each community a forum for providing feedback to City and State agencies, and other government bodies on how their neighborhoods might be affected by pending regulations and how whether public services are effectively delivered. This feedback includes making recommendations on pending liquor licenses,
 zoning changes, development projects, the placement of sidewalk cafes and newsstands; monitoring and helping to coordinate the delivery of City services; making recommendations about the distribution of City resources and funding; receiving feedback from community members via public hearings and passing them along to the relevant governmental entities; and disseminating information to the broader community.
 


CBs are composed of up to 50 volunteer members, all of whom must reside, work, or have significant interests in the community district they serve.
 Half the members of each CB are appointed directly by the Borough President for the borough where the district is located and half are nominated for appointment by the relevant Borough President by the Council Members for that district.
 Members serve two‑year terms.
 The Council Members who represent portions of the district are also non‑voting members of the CB.
 Borough Presidents must assure adequate representation from different geographic sections and neighborhoods within the district in making their appointments and must consider whether the appointments reflect all segments of the community.
 

Each CB must, among other duties: submit an annual report on its activities to the Mayor, the Council and the Borough Board; submit an annual statement of community needs to the Mayor; consult with mayoral agencies on the expense budget and capital projects; review land use proposals; and conduct public outreach.
 They must hire a district manager whose duties include processing service complaints, presiding at meetings of the district service cabinet, and other duties assigned by the CB.
 They may utilize the services of other professionals, including urban planners, if appropriated enough funding to do so.
 Each CB must also meet at least once a month and hold a public hearing at least once a month, except during July and August.
 Borough Presidents, in addition to their other duties, are required to provide technical assistance to CBs in urban planning matters, but there is no requirement that they employ any particular number of urban planning professionals specifically for this purpose.


In November 2018, Ballot Proposals 2 and 3 submitted by the 2018 Mayoral Charter Revision Commission concerned Community Boards and passed with 65.5% and 72.3% of the vote, respectively.
 Proposal 2 established a Civic Engagement Commission, which among other things, is tasked with “providing resources, assistance, and training related to land use and other matters to Community Boards,” contingent on the passage of Proposal 3.
 In addition to providing a Community Board-focused mandate to the Civic Engagement Commission, Proposal 3 imposed a maximum of four consecutive full two-year terms for CB members and required Borough Presidents to appoint individuals from diverse backgrounds, formalize an application process and report on appointments, recruitment and selection processes.
 All Charter amendments initiated by the passage of the ballot proposals are effective January 1, 2019, except for the Civic Engagement Commission, which is not required to be stood up until April 1, 2019.


Community Board Budgeting for FY19 and FY20
The Fiscal Year 2020 Preliminary Budget for the CBs totals $18.8 million, including $13.8 million in Personnel Services (‘PS’) funding to support 156 positions. Each board receives a base allocation of $288,364 in Fiscal Year 2019 to be allocated towards PS and Other Than Personnel Services (‘OTPS’) expenses as each CB sees fit. Several CBs also receive supplementary PS and OTPS funding through Other Categorical grants and Local Council discretionary funding. In addition, individual CBs receive additional allocations for annual rent expenditures that vary from $0 to $191,704 depending on the specific space requirements of each board. Individual CB headcounts range from between one to five personnel.

At the Adoption of the FY2019 Budget, the City Council allocated each CB an additional $42,500 in supplementary OTPS funding in FY2019 to fulfill Community Board’s diverse additional OTPS needs. Each CB is able to utilize this OTPS funding as they see fit in order to best address their funding needs for the fiscal year, whether that be purchasing technology upgrades, contracting the services of land use consultants, facilitating community events, or any number of other uses. The Committee has reached out to the boards to learn more about how this funding was spent and is eager to acquire additional details.
The Board of Standards and Appeals
The Board of Standards and Appeals (“BSA”) was originally established as an “independent board to grant ‘relief’ from the zoning code.”
  In 1916, New York City adopted its first comprehensive zoning resolution and created a Board of Appeals with the power to vary the application of the new zoning resolution, stating: “Where there are practical difficulties or unnecessary hardships in the way of carrying out the strict letter of the provisions of this resolution the Board of Appeals shall have power in a specific case to vary any such provision in harmony with its general purpose and intent, so that the public health, safety and general welfare may be secured and substantial justice done.”

Composition
The BSA is comprised of five commissioners, each appointed by the Mayor for a term of six years.
  Of these five members, one must be a professional planner, one a registered architect, and one a professional engineer.
  The planner, architect, and engineer must have ten years of professional experience.
  Both the chair and vice-chair of the BSA are designated by the Mayor, but must satisfy the requisite experience to serve as the planner, the architect, or the engineer.
  No more than two of the BSA’s commissioners may reside in any one borough.
  
Powers of the Board of Standards and Appeals
Today, the BSA is empowered by the City Charter to interpret the meaning or applicability of the Zoning Resolution, Building Code, Fire Code, Multiple Dwelling Law, and Labor Law, with respect to the usage of private property.
  This includes the ability to “vary” in certain instances the provisions of these regulations.
  The ability for the government to grant such relief on an individual basis is necessary in order to satisfy the “takings clause” of the United States Constitution.
  In that role, the BSA can act “as a safety valve by releasing restrictions in certain instances from their possible confiscatory effect in depriving a property owner of a proper use of his property while at the same time requiring him to pay taxes thereupon.”

Specifically, when the application of a provision of the Zoning Resolution to an individual parcel of property results in “practical difficulties or unnecessary hardship,” the BSA may “vary or modify the provision so that the spirit of the law shall be observed, public safety secured and substantial justice done.”
  In order to grant such a variance, however, the BSA must make five specific findings:

(a) “that there are unique physical conditions . . . peculiar to and inherent in the particular zoning lot; and that, as a result of such unique physical conditions, practical difficulties or unnecessary hardship arise in complying strictly with the use or bulk provisions of the Resolution; and that the alleged practical difficulties or unnecessary hardship are not due to circumstances created generally by the strict application of such provisions in the neighborhood or district in which the zoning lot is located;

(b) “that because of such physical conditions there is no reasonable possibility that a development, enlargement, extension, alteration or change of use on the zoning lot in strict conformity with the provisions of this Resolution will bring a reasonable return, and that the grant of a variance is therefore necessary to enable the owner to realize a reasonable return from such zoning lot; this finding shall not be required for the granting of a variance to a non-profit organization;

(c) “that the variance, if granted, will not alter the essential character of the neighborhood or district in which the zoning lot is located; will not substantially impair the appropriate use or development of adjacent property; and will not be detrimental to the public welfare;

(d) “that the practical difficulties or unnecessary hardship claimed as a ground for a variance have not been created by the owner or by a predecessor in title; however, where all other required findings are made, the purchase of a zoning lot subject to the restrictions sought to be varied shall not itself constitute a self-created hardship; and

(e) “that within the intent and purposes of this Resolution, the variance, if granted, is the minimum variance necessary to afford relief; and to this end, the Board may permit a lesser variance than that applied for.”

If all of the above five findings are made, then the BSA may grant a variance.  However, all determinations approving a variance must set forth each of the required findings and all determinations disapproving a variance must set forth which of the findings were not satisfied, and each finding must be “supported by substantial evidence or other data considered by the Board in reaching its decision.”
 

The BSA is also empowered to grant “special permits” for specified uses, or for the modification of use and bulk regulations in appropriate cases.
  Special permits that affect use regulations are granted to permit a certain use in a district where that use might not otherwise be allowed, such as an auto service station in designated commercial districts,
 or an electric or gas utility substation in a residence district.
  The uses that may be permitted, and the conditions under which they may be permitted, are enumerated within the Zoning Resolution.
  Special permits that affect bulk regulations include the enlargement of single- and two-family residences in designated areas of Brooklyn, enlargement of non-residential buildings, and modification of community facility uses.

Although variances and special permits are among the most common of the powers exercised by the BSA, and discussed by the public, the BSA exercises other powers as well.  For example, the BSA can renew, or “vest,” building permits that have lapsed due to zoning changes or common law doctrine, if the work is determined to have commenced under validly-issued permits, tangible change occurred and economic loss would result due to significant expenditure or irrevocable financial commitment.
  The BSA can also extend the term of previously-approved variances and special permits, or modify previous approvals.
  The BSA may grant waivers of certain provisions of the New York State General City Law, such as of the prohibition of building in the bed of any street identified on an official map,
 or to grant certificate of occupancy for buildings that do not front on a mapped street.
  Finally, one of the more often used powers of the BSA is to hear and decide appeals to decisions rendered by the Department of Buildings, or any City agency that has jurisdiction over the use of land or use or bulks of buildings, for which the BSA may reverse, affirm, or modify such decisions.

A mechanism for public input is required for the exercising of certain powers of the BSA.  For example, prior to the consideration of applications for variances or special permits, CBs and Borough Boards are to review such applications under a process codified in the City Charter.
  This process begins with the BSA forwarding a copy of the application to the affected CB, and to the Borough Board if the application involves land in multiple districts in a borough, which then must either conduct a public hearing, submit a recommendation to the BSA, or waive the right to do so.
  The CB and Borough Board, among others, are also required to be afforded a right to appear before the BSA for the purpose of proposing arguments or submitting evidence in support of or in opposition to the application.
  While all such arguments are ultimately advisory, following 2017 reforms described below, BSA must respond to them in its final written decisions.
  These written decisions are filed with the City Planning Commission and with the affected CB or Borough Board, and are made available on the BSA’s website.
  The City Planning Commission has standing to challenge final determinations by the BSA via a proceeding brought pursuant to Article 78 of the New York State Civil Practice Law and Rules, or in any similar proceeding

Recent reforms

In 2017, the Council passed a package of nine local laws in relation to the BSA.
  Local Law 82 of 2017 requires the BSA, in its final written decisions, to refer to relevant arguments and evidence submitted to the BSA by a CB or Borough Board, or others, and to describe the extent to which the BSA considered such arguments or evidence in reaching its final determination.
  Local Law 83 of 2017 further requires the BSA to provide a response when it makes a determination contrary to that of a Community or Borough board.
  

Local Law 84 of 2017 requires the BSA to provide a notification to the owner of record when a variance issued after December 31, 2013 is about to expire.
  Such notification must go out six months prior to the expiration.
  Use of such property after the expiration of the variance may be a violation of the certificate of occupancy, and the BSA’s notification must inform the owner that the BSA may not extend the term of the variance until any penalties for such a violation are paid.

Local Law 93 of 2017 requires that certain copies of an application or application material that are required to be mailed to a Council Member, Borough President, CB, or City agency be sent using a method that provides proof of delivery, and that such proof be provided to the BSA, which in turn must note on its website when such proof of delivery has been received.

Local Law 101 of 2017 requires the Department of City Planning to publicly post the name and contact information of the employee acting as a coordinator with the BSA, and to post a record of each application for a variance or a special permit for which the Department provided testimony, as well as a copy of such testimony.
  The BSA must also post a link to such testimony on its website.

Local Law 102 of 2017 requires that the BSA have access to the advice of a State certified general real estate appraiser with no less than five years’ experience in analyzing and auditing real estate investments.

Local Law 103 of 2017 imposes certain standards regarding the BSA application process, as well as establishes a civil penalty of not more than $15,000 for making false statements to the BSA.
  Certain materials must be included with applications, including a notarized certification that the statements in the materials are correct, a neighborhood character study if a claim of uniqueness of physical conditions is being made, and a financial analysis by a qualified real estate professional.
  Such financial analysis must contain market-based acquisition costs, any appraisals of the property provided by the applicant as part of an application to a government entity within the five years prior, hard and soft costs, and proof of attempts to obtain financing where relevant.
  Any materials presented by an applicant at a CB or Borough Board public hearing must also be supplied to the BSA.
  Testimony delivered by an applicant at a public hearing held by the BSA on the application must be sworn or affirmed under oath.
  The BSA must report to the Department of Investigation any information concerning a written instrument that contains a false statement that was presented to the BSA with the knowledge or belief that it would be part of the BSA’s records.
  Any person who notifies the BSA of a false statement violation, prior to receiving notice of the potential violation, shall not be subject to civil penalty.

Local Law 104 of 2017 requires the BSA to report information about applications for variances and special permits, and appeals of decisions regarding variances and special permits, to the Council twice per year.
  Finally, Local Law 105 of 2017 further requires the BSA to compile data on the location of variances and special permit applications into a publically-available data set.
  The data set will be provided to the City’s Department of Information Technology and Telecommunications for inclusion on an interactive map that will allow uses to filter the view of such data by variance, type of special permit, year of filing of variances and special permits, and year of decision by BSA on variances and special permits.
 
III. Legislative Analysis
Int. No. 1095-2018 


Int. No. 1095-2018 would amend Local Law 84 of 2017, which currently requires the BSA to provide a notification to the owner of record when a variance issued after December 31, 2013 is about to expire,
 to also require the BSA to provide a notification to the owner of record when a special permit issued after December 31, 2013 is about to expire.  Such notification must go out six months prior to the expiration of the special permit.  Use of such property after the expiration of the special permit may be a violation of the certificate of occupancy, and the BSA’s notification must inform the owner that the BSA may not extend the term of the special permit until any penalties for such a violation are paid.  Int. No. 1095 would also require that such notification additionally be sent to the CB for the community district where the subject property is located.  This local law would take effect 30 days after it becomes law.
Int. No. 1095

By Council Members Cabrera, Cumbo and Holden
A Local Law to amend the administrative code of the city of New York, in relation to notification of expiration of variances and special permits granted by the board of standards and appeals
Be it enacted by the Council as follows:

Section 1. Section 25-209 of the administrative code of the city of New York, as added by local law 84 for the year 2017, is amended to read as follows:

§ 25-209 Notice of expiration of a variance or special permit. For any variance or special permit granted by the board after December 31, 2013 pursuant to sections 666 and 668 of the charter for which such board imposed a term, the board shall notify, no later than six months prior to the expiration of the term of such variance or special permit, the owner of record of the subject property and the community board for the community district in which the subject property is located that the term of such variance or special permit will expire. Such notification shall be sent via first class mail and, if practicable, via email. Use of such subject property after the expiration of such term in a manner that is inconsistent with the certificate of occupancy or with records of the department of buildings shall subject such property to a violation of section 28-118.3.2 of this code. Such notification shall also inform the owner of record of the subject property that the board may not approve an application to extend the term of a variance or special permit until penalties imposed pursuant to a violation of such section are paid in full.
§ 2. This local law takes effect 30 days after it becomes law.
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� NYS ABC §110-b(5). Community Boards may express an official opinion on liquor licenses that are deemed “part of the record upon which the liquor authority makes its determination to grant or deny the application.”


� The duties and structure of CBs can be found in Section 2800(d) of Chapter 70 of the New York City Charter.


� NYC Charter §2800(a).


� Id.


� Id.


� Id.


� Id.


� NYC Charter §2800(d).


� NYC Charter §2800(f).


� Id.


� NYC Charter §2800(h).


� NYC Charter §82(9).


� New York Times. “New York Election Results.” (January 28, 2019) Available at � HYPERLINK "https://www.nytimes.com/interactive/2018/11/06/us/elections/results-new-york-elections.html" �https://www.nytimes.com/interactive/2018/11/06/us/elections/results-new-york-elections.html� 


� https://www1.nyc.gov/assets/charter/downloads/pdf/ncrc_executivesummary.pdf


� Id.


� Id.


� About BSA, Board of Standards and Appeals, � HYPERLINK "https://www1.nyc.gov/site/bsa/about/about.page" �https://www1.nyc.gov/site/bsa/about/about.page� (last visited Feb. 13, 2019).


� City of New York, Building Zone Resolution, adopted July 25, 1916, Art. 5 §20, available at � HYPERLINK "https://www1.nyc.gov/assets/planning/download/pdf/about/city-planning-history/zr1916.pdf" �https://www1.nyc.gov/assets/planning/download/pdf/about/city-planning-history/zr1916.pdf�.  


� NYC Charter § 659(a).


� NYC Charter § 659(b). 


� Id. 


� Id. 


� Id. 


� NYC Charter §666; About BSA, supra note � NOTEREF _Ref948516 \h ��17�.


� See NYC Charter §666.


� See About BSA, supra note � NOTEREF _Ref948516 \h ��17�.


� New York City Hous. Auth. v. Foley, 32 Misc. 2d 41, 47 (Sup. Ct. Kings Co. 1961).


� NYC Zoning Resolution § 72-21 (“Findings Required for Variances”), available at � HYPERLINK "https://zr.planning.nyc.gov" �https://zr.planning.nyc.gov�.  


� NYC Zoning Resolution § 72-21(a).


� NYC Zoning Resolution § 72-21(b).


� NYC Zoning Resolution § 72-21(c).


� NYC Zoning Resolution § 72-21(d).


� NYC Zoning Resolution § 72-21(e).


� NYC Zoning Resolution § 72-21.


� NYC. Charter § 666(10).


� NYC Zoning Resolution § 73-211.


� NYC Zoning Resolution § 73-14.


� See NYC Zoning Resolution § 73-01, et seq.


� See NYC Zoning Resolution § 73-60, et seq. 


� See NYC Zoning Resolution § 11-30, et seq.  See also BZY and Common Law Cases, Frequently Asked Questions, Board of Standards and Appeals, � HYPERLINK "https://www1.nyc.gov/site/bsa/about/frequently-asked-questions.page" �https://www1.nyc.gov/site/bsa/about/frequently-asked-questions.page� (last visited Feb. 13, 2019).


� See NYC Zoning Resolution § 11-40, et seq.


� N.Y. Gen. City Law § 35.


� N.Y. Gen. City Law § 36(2).


� NYC Zoning Resolution § 72-11.


� NYC Charter § 668(c).


� Id.


� NYC Charter § 666(9).


� See id.


� NYC Charter § 668(e); BSA Decisions, Board of Standards and Appeals, � HYPERLINK "https://www1.nyc.gov/site/bsa/applications/bsa-decisions.page" �https://www1.nyc.gov/site/bsa/applications/bsa-decisions.page� (last visited Feb. 13, 2019).


� NYC Charter § 668(h).


� See generally Rey Mashayekhi, City Council Seeks to Reform the ‘Most Powerful Agency That No One Has Heard of,’ Commercial Observer (Oct. 11, 2017), � HYPERLINK "https://commercialobserver.com/2017/10/battle-over-nyc-board-of-standards-and-appeals" �https://commercialobserver.com/2017/10/battle-over-nyc-board-of-standards-and-appeals�. 


� NYC Charter § 666(9). 


� NYC Charter § 668(d).


� NYC Admin. Code § 25-209.


� Id. 


� Id. 


� NYC Charter § 668(i)


� NYC Charter § 191(b)(9).


� NYC Charter § 668(j).


� NYC Charter § 668(a).


� See NYC Charter §§ 668 and 670.


� NYC Charter § 668(a)-(b).


� NYC Charter § 668(b)(2).


� NYC Charter § 668(c)(2).


� NYC Charter § 668(d).


� NYC Charter § 668(g).


� NYC Charter § 670(d).


� NYC Admin. Code § 25-208.


� NYC Charter § 668(k).


� Id.


� See NYC Admin. Code § 25-209.
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