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A Resolution calling on the U.S. Congress to pass, and the President to sign, the Keep Families Together Act (S. 3036), to immediately stop the Department of Homeland Security from taking children from their parents at the U.S. border, except with express directive from a child welfare expert, and for additional legislation that would end family detention as an unsafe and harmful alternative.
I. Introduction

On July 12, 2018, the Committees on Immigration, chaired by Council Member Carlos Menchaca, General Welfare, chaired by Council Member Stephen Levin, and Health, chaired by Council Member Mark Levine, will hold an oversight hearing on the Impacts of Trump Administration Family Separation Policy on New York City. The Committees will also hear and vote on the following Resolution: Preconsidered Res. No. _____, sponsored by Council Member Carlina Rivera, in relation to the Keep families Together Act (S. 3036). The committees expect to receive testimony from the Mayor’s Office of Immigrant Affairs (‘MOIA’), the Administration for Children’s Services (‘ACS’), the Department for Health and Mental Hygiene (‘DOHMH’), and the Health and Hospitals Corporation ('H+H'), as well as advocates, legal and social services providers and members of the public.
II. Background
Legal Framework for Child Detention


The national standards for the housing, detention, and release of migrant children seeking asylum or other forms of humanitarian, immigration relief are prescribed by the terms of a settlement in the 1997 lawsuit Flores v. Reno (‘Flores settlement’).
  Additional requirements were later established by the Homeland Security Act of 2002 and the Trafficking Victims Protection Reauthorization Act of 2008.
 Although the terms and implementation of the settlement and relevant legislation have faced multiple legal challenges over the years, the government’s obligations relating to the care and processing of migrant children remained largely unchanged.
  


Generally, the Flores settlement proscribes that child migrants under 18 years of age may only be held in civil, immigration detention for a maximum of 20 days.  Further, it requires that children be released as soon as possible to either their parent(s), a legal guardian, another relative, or a vetted entity willing to take legal custody of the child.
 While in custody, children must be placed in the least restrictive conditions possible, and have access to food, water and medical treatment, as well as housed separately from adults to whom they are not related.
 Legislatively, the Department of Homeland security must place unaccompanied children in the care of the Office of Refugee Resettlement, an office within the Department of Health and Human Services.
  
In 2014, federal authorities began to detain family units with the intention of maintaining custody throughout deportation proceedings which were to processed in an expedited manner. As average processing times surpassed twenty days, there was question of whether the requirements of the Flores settlement applied to accompanied children, in addition to unaccompanied children. Ultimately, the Ninth Circuit Court of Appeals held that the requirements applied to all children in federal immigration custody. 
Zero Tolerance and Family Separation

On April 6, 2018, U.S. Attorney General Jeff Sessions announced a ‘zero tolerance’ policy at the U.S.-Mexico border and directed federal prosecutors to criminally prosecute all adult immigrants entering the country unlawfully, including adults entering with their minor children.  
In order to comply with the requirements of the Flores settlement, , the Department of Justice ('DOJ') in coordination with the Department of Homeland Security ('DHS') and the Department of Health and Human Services ('DHHS') began implementing a 'family separation' policy, whereby children and infants were separated from their parents and placed in shelters with DHHS’s Office of Refugee Resettlement (‘ORR’) contracts located near the southern border, while their parents remained detained elsewhere, including federal prisons. As local shelters reached capacity, children were sent to ORR contracted facilities across the nation, in most cases without notifying the parent of the child’s location. separated children were then treated as 'unaccompanied minors,' and issued Notices to Appear in Immigration Court. 

On April 20, 2018, the New York Times published a report detailing that over 700 children have been taken from their parents since October 2017, 100 of those were under the age of 4.
 Various Trump administration officials and agency heads made conflicting statements in the days and weeks that followed. Ultimately, the DHS confirmed on June 15, 2018 that nearly 2,000 children were separated from their parents between April 19, 2018 and May 31, 2018. DHS Secretary Kirstjen Nielsen responded to the ensuing intense public outcry by stating that the administration “will not apologize” for separating families. Amid bipartisan calls to end family separation, President Trump finally signed an Executive Order ending the family separation policy on June 20, 2018.
Executive Order Aftermath 

The Executive Order ('EO') lays out four courses of action to end the family separation policy:
 
· The DHS was directed to keep families in its custody until both the criminal case for unlawful entry and the family’s immigration case(s) are completed, subject to the availability of appropriations and where the safety of the child is not at risk;
· The Department of Defense, and other unnamed executive departments and agencies, were instructed prepare to house immigrant families, if needed;
· The Attorney General was instructed to file a request with the U.S. District Court for the Central District of California to modify the Settlement Agreement in Flores v. Sessions, so that that children may be detained with their parents for longer than 20 days; and
· The Attorney General was also directed to prioritize the immigration proceedings of detained families.

While the order does not end the ‘zero tolerance’ policy of criminally prosecuting all unlawful entrants into the U.S., there have been unconfirmed reports of a temporary halt or reduction of criminal prosecutions.
 
Notably, the EO failed to designate a reunification policy for the families that had already been separated at the border. After sustained public outcry, DHHS initiated their Emergency Management Group on June 22, 2018 and created an “unaccompanied children reunification task force,” to begin the process of reunifying families. On June 23, 2018, DHS released a fact sheet, claiming that a well-coordinated reunification effort was underway, and included strong communication between DOJ, DHS, DHHS, and foreign consulates.
 However, City and International officials in New York have had consistent difficulty getting accurate information or timely responses from federal agencies, belying the quality of coordination. 
On June 26, 2018, Judge Dolly Gee of the U.S. District Court for the Central District of Central California, issued an order that set deadlines for family reunification: The government was to reunite children under five years of age with their parents within 14 days of the order, and children ages five and older within 30 days of the order. Additionally, the government was to establish phone contact between parents and their children within 10 days of the order. 


On July 6, 2018, only days before the first reunification deadline, the federal administration requested an extension, stating that many of the documents linking parents to their children are missing or may have been destroyed.
 Judge Dana Sabraw of the U.S. District Court for the Southern District of California ultimately denied the extension request, stressing that the court had set “firm deadlines” as opposed to “aspirational goals” for reunification.
 Only 51 small children of the total 98 children under 5 years old have been reunited with their parents by July 10, 2018.
 
Children Transferred to New York City 

News of children being transferred to ORR contracted foster agencies and shelters across the nation first broke the week of June 18th, 2018. In New York City, at least three of the four ORR contracted facilities received children who were separated from their parents on account of the ‘zero tolerance’ policy. 

Despite placing a significant number of children in the care of facilities located in New York City, no federal agency has clearly communicated to City officials the exact number of children, nor information relating to their placement, or the location of their parent(s). Consulates for Mexico, Guatemala, Honduras, El Salvador, and Costa Rica have been working around the clock, with limited information from the federal government, to identify nationals whose families were impacted by the separation and ‘zero tolerance’ policies with goal of helping to reunify families.
 
At the same time, immigration legal services providers in New York City are working closely with the ORR contracted facilities to help establish contact between parents and children, as well as screen the children for their legal immigration cases. Children are also screened for social services needs and referred to social workers and case managers, as appropriate.

On June 20, 2018, Mayor de Blasio visited the ORR contracted facility Cayuga Centers in East Harlem with the Commissioners of  MOIA, and ACS, as well as a representative of the Department of Education, to ascertain the situation and meet with the children. Since then, more information has come to light about several of the other shelters and foster care agencies that have been contracted by ORR and are likely receiving separated children, but very little has been verified by the federal administration.  
The New York Times estimates that roughly 300 children who were separated from their parents were placed in facilities in New York City.
 Currently, 243 children are at Cayuga Center in East Harlem, with a smaller number of children at Catholic Guardian Services and Lutheran Social Services in the Bronx.
 The children range in age from 9 months old to 17 years old.
 According to representatives of ACS who have visited the sites, the children receive education, recreation, and health care services in the daytime at non-profit agencies that contract with the federal government to take in unaccompanied minors.
 
While most of the separated children are living in foster homes around New York City, New York City’s Administration for Children’s Services (‘ACS’) has no oversight over the care of these children as their services are contracted through ORR.
 Notably, all of these providers also hold contracts with the City, specifically have ACS, to care for children in the child welfare system.
 
Due to the federal government’s lack of coordination with the City, ACS may not be informed on how or when the displaced children will be reunited with their families.
 As a result ACS, which traditionally oversees foster care and foster homes related to child abuse and neglect, has offered to serve these children as needed.21 

City Services Available to Separated Children

On July 3, 2018, ACS, along with MOIA, DOHMH, and H+H, announced specific services New York City has begun providing the children including training for foster parents and staff at the non-profit agencies working with children, on how to work with young people who have suffered trauma.23 The services the City is providing are open-ended, since it is not clear how long the separated children will be in New York City.24 Other services mentioned include:
· On-site child and adolescent psychiatric consultation services; 
· Expedited referrals and a 24-hour hotline for access to health care for children at public; hospitals citywide, through expedited referrals and a 24-hour hotline;
· Legal services; 
· Parenting coaching for teenage mothers of infants, separated from their mothers at the border;
· Toys and art supplies and other recreational activities and outings; and
· Increased security through specialized NYPD patrols at day facilities and transportation between intake centers and foster homes.
The Committees look forward to hearing from ACS, DOHMH, H+H and MOIA about the details of these services, and how already existing programs, such as ThriveNYC and NYCwell, are being incorporated into the services made available for separated children. 
Family Separation as Immigration Policy

Family separation as a tool to deter unlawful immigration existed long before the current federal administration. The idea stems from the questionable theory that undocumented immigrants will choose to self-deport and leave the U.S. if their life circumstances in the U.S. and/or detention becomes unbearable. The family separation that was seen at the Southern Border and ended by the EO is just one example of a larger system of family separation perpetrated by DHS. Immigration and Customs Enforcement ('ICE') routinely conducts immigration arrests at private residences.  Recently, ICE has increased their enforcement activities near houses of worship, hospitals, and schools. The separation of families or constant fear that, at any time, ICE could arrive at the home and arrest a loved one causes significant stress and trauma. Many experts believe that the continuous stress will likely have negative, long-term impacts on the health and resiliency of immigrant communities. 

Family Separation is a Public Health Issue

Separating children from their families has significant health impacts on all those involved, and can have lifelong negative impacts on one’s mental and physical health.
,
 Changes in eating and sleeping, frequent crying, increased fear and anxiety, withdrawal, anger, and speech and developmental difficulties, such as regression and reversal of developmental milestones, are all potential consequences of exposing children to traumatic events and prolonged or toxic stress, including forced separation from a family member. In addition, toxic stress can increase the risk and frequency of infections in children because high levels of stress hormones suppress the body’s immune system, and toxic stress is associated with damage to areas of the brain responsible for learning and memory.
 Toxic stress may manifest as poor coping skills and stress management, unhealthy lifestyles, adoption of risky health behaviors, mental health issues, and physical conditions, such as obesity, diabetes, asthma, cancer, and post-traumatic stress disorder over a long period of time. Detaining children, even if only for a short period of time, deepens their exposure to high levels of psychiatric distress.
 

In addition to causing new trauma, the act of separating a child from their parent(s) compounds any existing trauma and stress that families have endured in their home country, from which they are fleeing, and/or during their time traveling to the U.S. Many who present at the southern border in search of humanitarian relief have experienced or witnessed violence first-hand, as many families are fleeing their countries of origin because their lives are at risk.
 

The children impacted by family separation and detention policies must receive timely and adequate medical care. The New York Times reported in late June 2018 that doctors face many challenges when treating children who are separated from their parents.
 At least 12 of the estimated 300 children in New York City have received care at an H+H facility. Since these children do not have their parents to assist them, doctors are subsequently left in the dark about their medical histories.
 Furthermore, children who have experienced traumatic events generally seek or receive treatment once they are removed from the source of trauma. For these separated children who have been detained and who now reside in facilities or within foster care in New York City, this is not the case. Their trauma is ongoing.
 Therefore, medical professionals are in a uniquely difficult position: treating children in the midst of their trauma, with no clear end in sight.   

III. Legislative Analysis
Preconsidered Res. No. ____ (Rivera)
Preconsidered Res. No. _____ (Rivera) calls on the U.S. Congress to pass, and the President to sign, the Keep Families Together Act (S. 3036), introduced by Sen. Feinstein (CA-D). The act would immediately stop the DHS from taking children from their parents at the U.S. border, except with express directive from a child welfare expert. The resolution also calls on Congress to pass and the President to sign additional legislation that would end family detention as an unsafe and harmful alternative. 
IV. conclusion 

The Committees hope this hearing will provide clarity on the circumstances in New York City and the continued service needs of children separated from their parents. 

Res No.

A resolution calling on the U.S. Congress to pass, and the President to sign, the Keep Families Together Act (S. 3036), to immediately stop the Department of Homeland Security from taking children from their parents at the U.S. border, except with express directive from a child welfare expert, and for additional legislation that would end family detention as an unsafe and harmful alternative. 

By Council Members Rivera, the Speaker (Council Member Johnson) and Ayala

Whereas, On May 7, 2018, Attorney General Jeff Sessions announced a ‘Zero Tolerance’ initiative, whereby all adults apprehended for crossing the U.S. border unlawfully would be prosecuted for illegal entry, even if they attempt to seek asylum; and,

Whereas, This policy has resulted in thousands of children being separated from their parents when they arrive in the U.S. and detained while their parents face criminal charges for illegal entry; and,

Whereas, The Keep Families Together Act (Feinstein, CA-D) was developed in consultation with child welfare experts to ensure that the federal government is acting in the best interest of children; and,

Whereas, The bill would immediately stop the Department of Homeland Security from taking children from their parents at the U.S. border, except in the event that they are being trafficked or abused by their parents; and,

Whereas, The bill calls for an immediate review by a superior upon the recommendation to separate, and only after consultation with a child welfare expert; and,

Whereas, At a May 24, 2018 Senate Judiciary Committee hearing, Customs and Border Protection informed Senator Dianne Feinstein that 658 children were taken from 638 parents during a 14-day period in May, an average of 47 children being taken from their parents each day; and,

Whereas, On June 20, 2018, President Trump signed an Executive Order (‘E.O.’) that ended family separation at the border, by requiring parents to be detained with their children while being processed for illegal entry, if practicable; and,

Whereas, The E.O. fails to designate a reunification plan for children already separated from their parents, contains significant loopholes that may lead to continued separation where resources are lacking, and will invariably ensure that families remain in detention together for undetermined lengths of time; and,

Whereas, In the aftermath of the E.O., federal agencies including U.S. Customs Border Patrol (‘CBP’), the federal Office of Refugee Resettlement (‘ORR’) and the Department of Health and Human Services (‘DHHS’) were in disarray, finally activating the Emergency Management Group to reunify families on June 22, 2018 after extensive public outcry; and,

Whereas, Under the new E.O., more than 4,000 children could be detained with their families, based on current population flows; and,

Whereas, Both family separation and family detention policies unquestionably inflict trauma on the most vulnerable as the early years of a child’s life are critical for later life development outcomes; and,

Whereas, Traumatic events can cause toxic stress, which disrupts brain development and has long-term health consequences; and,

Whereas, The federal DHHS has stated that expedited family reunification is contingent on parents self-deporting and abandoning their pending asylum cases; and,

Whereas, DHHS has failed to maintain open communication between children and their parents, and continues to shield information from City officials and the public about the implementation of family reunification; and,

Whereas, The right to seek asylum is a legitimate and critical form of humanitarian relief enshrined in U.S. immigration law; and,

Whereas, Holding children hostage to deter individuals from seeking humanitarian relief from violence in their nations of origin is inhumane and shortsighted; and,

Whereas, Immigrants are integral to the U.S., and especially to New York City: making up nearly 38% of the city’s population, 45% of the city’s workforce and contributing $195 billion to the city’s Gross Domestic Product in 2017; now, therefore, be it

Resolved, That the Council of the City of New York calls on the U.S. Congress to pass, the President to sign, the Keep Families Together Act (S. 3036), to immediately stop the Department of Homeland Security from taking children from their parents at the border, except with express directive from a child welfare expert, and for additional legislation that would end family detention as an unsafe and harmful alternative. 
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