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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to requiring successor employers in the grocery industry to retain eligible employees for a transition employment period.
INTRODUCTION


On September 25, 2015, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on Proposed Int. No. 632-A, a Local Law to amend the administrative code of the city of New York, in relation to requiring successor employers in the grocery industry to retain eligible employees for a transition employment period. Those invited to testify today include the Commissioners of Citywide Administrative Services and the Office of Labor Relations, business leaders, representative of grocery stores, labor advocates and members of the public. 

BACKGROUND


Generally speaking, worker retention laws and policies are designed to protect workers when there is a change in ownership or contracts.
  The Partnership for Working Families has stated that, “Worker retention policies protect the welfare of working families, they provide a stable and knowledgeable workforce for contractors or business owners, and thus maintain the provision of reliable service to clientele.”
 Although the mechanisms vary, worker retention provisions operate to help employees keep their jobs, sometimes for a transitional period of time, if there is a change in ownership of a business or a contract holder.
  

Referring to the new California statewide law that provides a retention period for private sector grocery workers, in a manner similar to this local legislation, Mickey Kasparian, President of the United Food and Commercial Workers Union Local 135 in San Diego, recently commented  that the “grocery industry is changing at a fast and furious pace, and that can create a lot of uncertainty for the employees that have made these stores so profitable. It’s important that workers have a fair chance to keep their jobs.”
  Proposed Int. No. 632-A was crafted to require successor employers in the grocery industry retain eligible employees for a transitional period of time.
  A prior version of this local legislation before the Committee was proposed in New York City in 2002, after the 9/11 attacks, and has been reintroduced over the years.  However, this will be the first hearing on this bill.  
On a historical note, legislation that provided for a 90-day retention period and continued employment of building service workers in the City was enacted in 2002, as the Displaced Building Service Worker Protection Act (DBSWPA).
  The DBSWPA has been enforced by the National Labor Relations Board, as recently as August of 2015.
 However, New York City was not the first to pass legislation for the retention of workers. 
In 1994, Washington, D.C. passed a worker retention law well before 9/11, referred to as the “Displaced Worker Protection Act,” that covered contractors who employ 25 or more persons and perform food, janitorial, maintenance, or nonprofessional health care services. The terms of the D.C. law are very similar to the DBSWPA, in that after a 90-day transition period, employees deemed satisfactory are to be kept. The D.C. law was challenged and upheld.
 Since the DBSWPA, several other jurisdiction have put retention laws into effect, including numerous cities: Philadelphia, PA; Providence, RI; Los Angeles, CA; San Francisco, CA; Oakland, CA; Long Beach, CA; Berkeley, CA; San Jose, CA; Santa Cruz, CA; San Leandro, CA; Gardena, CA;  Emeryville, CA; and New Haven, CT; by the Counties of Los Angeles, CA; Santa Cruz, CA; and Westchester, NY; by the District of Columbia and the State of California.
BILL SUMMARY
Proposed Int. No. 632-A would require new owners of grocery stores to retain the workers of the former grocery store it had purchased from for 90 days, after which time  the owner must evaluate the employees and consider offering them continued employment.
Section one of this legislation is a Declaration of Legislative Findings and Intent. It states that:

The Council finds that it is in the best interest of the health and wellbeing of the City to require a transition period when grocery stores are sold, wherein employees are retained and given the opportunity to demonstrate their value as employees, and to require new owners to consider keeping these workers as employees. New York City’s grocery stores employ over 50,000 workers. Because supermarkets and grocery retailers are the primary means by which most New Yorkers meet their daily dietary needs, it is evident that this industry is essential to the health of the City’s population. Therefore, the City has a direct interest in making sure that it provides for the welfare of its residents by maintaining health and safety standards at these establishments. To that end, it is important that these establishments are staffed by experienced grocery workers who have knowledge of proper sanitation procedures, health regulations and who are familiar with the residents of the communities they serve. A transitional period during a change in ownership, control or operation of a store that provides for the consideration of hiring incumbent workers will further the City’s interest in ensuring the stabilization of this vital workforce. Through this Local Law, the City can make sure the health and safety of its residents will be secured through the maintenance of a steady and dependable workforce. 
Section two of the bill would create a new section 22-507 to chapter 5 of title 22 of the Administrative Code (the Code).  Subdivision a of section 22-507 of the Code would state that this section shall be known and may be cited as the “Grocery Worker Retention Act.”


Subdivision b of such section 22-507 would provide definitions for the law. For purposes of the section, the following terms would have the following meanings:


(1) “Change in control” would mean any sale, assignment, transfer, contribution or other disposition of all or substantially all of the assets or a controlling interest, including by consolidation, merger or reorganization, of any grocery establishment.


(2) “City” means the city of New York.

(3) “Eligible grocery employee” would mean any individual whose primary place of employment is at a grocery establishment subject to a change in control, and who has worked for the incumbent grocery employer of such establishment for at least six months prior to the execution of the transfer document on a full-time or part-time basis; provided that such term shall not include persons who are managerial, supervisory or confidential employees or persons who on average regularly worked fewer than eight hours per week during such period.
(4) “Entity” or “person” would mean any individual, corporation, sole proprietorship, partnership, limited partnership, limited liability partnership, limited liability company, business trust, estate, trust, association, joint venture, agency, instrumentality or any other legal or commercial entity, whether domestic or foreign.

(5) “Grocery establishment” would mean any retail store in the city that is over 10,000 square feet in size, exclusive of any storage space, loading dock, food preparation space or eating area designated for the consumption of prepared food, and sells food primarily for off-site consumption, including but not limited to large retail establishments with grocery departments, but shall not include any retail store for which pharmacy sales comprise fifty percent or more of store sales.

(6) “Incumbent grocery employer” would mean any person that owns, controls and/or operates a grocery establishment prior to any change in control.


(7) “Successor grocery employer” would mean any person that owns, controls and/or operates a grocery establishment after any change in control.


(8) “Transfer document” would mean any purchase agreement or other documents effecting a change in control.

Subdivision c of section 22-507 of the Code relates to worker retention and a transition period. The first paragraph of this subdivision would require that no less than fifteen calendar days before the execution of any transfer document, an incumbent grocery employer shall:

(i) provide to the successor grocery employer a full and accurate list containing the name, address, date of hire and employment occupation classification of each eligible grocery employee;

(ii) post a notice of the change in control, the effective date of such change in control and the name and contact information for the successor grocery employer;

(iii) post a notice setting forth the rights provided pursuant to this section and a copy of the list provided pursuant to this subdivision in the same location and manner that other statutorily required notices to employees are posted at the affected grocery establishment; and 

(iv) provide such notice and list to the eligible grocery employees’ collective bargaining representatives, if any.
Paragraph 2 of such subdivision c would require that a successor grocery employer retain each eligible grocery employee for a transition employment period beginning upon execution of the transfer document and continuing for ninety days after such successor grocery employer’s grocery establishment is fully operational and open to the public for business. Such ninety days would be tolled for each day such establishment is closed during its normal business hours. During such period, eligible grocery employees would be employed under the terms and conditions established by such successor grocery employer, as required by law and pursuant to the terms of any relevant collective bargaining agreement.


Paragraph 3 of subdivision c of such section 22-507 would provide that if at any time during the transition employment period a successor grocery employer determines that it requires fewer eligible grocery employees than were required by the incumbent grocery employer, such successor grocery employer would retain such eligible grocery employees by seniority within each job classification to the extent that comparable job classifications exist. Non-classified eligible grocery employees would be retained by seniority and according to experience. During the transition employment period established pursuant to this subdivision, the successor grocery employer would maintain a preferential hiring list of any eligible grocery employees not retained by such successor grocery employer who would be given a right of first refusal to any jobs within their classifications that become available during such period.


The fourth paragraph of such subdivision c would state that a successor grocery employer shall retain written verification of any offer of employment made by such successor grocery employer to any eligible grocery employee for a period of no fewer than three years from the date such offer was made. Such verification would be required to include the name, address, date of hire and employment occupation classification of each eligible grocery employee.


Paragraph 5 of subdivision c of section 22-507 would create an exception as provided in paragraph 3 that a successor grocery employer shall not discharge an eligible grocery employee retained pursuant to this section during the transition employment period without cause.


Paragraph six of such subdivision c would state that at the end of the transition employment period, a successor grocery employer would be required to complete a written performance evaluation for each eligible grocery employee retained pursuant to this section. If the eligible grocery employee’s performance during such transition employment period was satisfactory, the successor grocery employer should consider offering such eligible grocery employee continued employment under the terms and conditions established by the successor grocery employer, as required by law and pursuant to the terms of any relevant collective bargaining agreement. A successor grocery employer would retain a record of the written performance evaluation for a period of no fewer than three years.

Subdivision d of section 22-507 relates to penalties. An eligible grocery employee who was discharged or not retained in violation of this section would be able bring an action in any court of competent jurisdiction against a successor grocery employer or incumbent grocery employer for violation of any obligation imposed pursuant to this section and could be awarded:

(i) front pay or back pay for each day during which any such violation continues, which would be calculated at a rate of compensation not less than the higher of:

(A) the average regular rate of pay received by the eligible grocery employee during the last three years of such eligible grocery employee’s employment in the same occupation classification; or 

(B) the most recent regular rate received by the eligible grocery employee while employed by either the incumbent grocery employer or the successor grocery employer; and 

(ii) value of the benefits the eligible grocery employee would have received under the successor grocery employer’s benefit plan. If the eligible grocery employee were the prevailing party in any legal action taken pursuant to this section, the court would be required to award reasonable attorney’s fees and costs incurred in maintaining such action. The court would also have authority to order injunctive relief to prevent or remedy a violation of any obligation imposed pursuant to this section.

Subdivision e of section 22-507 is a reservation of rights that states that nothing in this section shall be construed as to limit any eligible grocery employee’s right to bring legal action for wrongful termination.


The third bill section of this legislation is a severability clause. It states that if any subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity should not affect the validity of the remaining portions of the local law that added this section, which remaining portions shall remain in full force and effect.

The fourth section of the bill is the enactment clause. The clause would provide that this local law would take effect immediately upon enactment into law.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring successor employers in the grocery industry to retain eligible employees for a transition employment period

..Body

Be it enacted by the Council as follows:


Section 1. Legislative intent. The Council finds that it is in the best interest of the health and wellbeing of the City to require a transition period when grocery stores are sold, wherein employees are retained and given the opportunity to demonstrate their value as employees, and to require new owners to consider keeping these workers as employees. New York City’s grocery stores employ over 50,000 workers. Because supermarkets and grocery retailers are the primary means by which most New Yorkers meet their daily dietary needs, it is evident that this industry is essential to the health of the City’s population. Therefore, the City has a direct interest in making sure that it provides for the welfare of its residents by maintaining health and safety standards at these establishments. To that end, it is important that these establishments are staffed by experienced grocery workers who have knowledge of proper sanitation procedures, health regulations and who are familiar with the residents of the communities they serve. A transitional period during a change in ownership, control or operation of a store that provides for the consideration of hiring incumbent workers will further the City’s interest in ensuring the stabilization of this vital workforce. Through this Local Law, the City can make sure the health and safety of its residents will be secured through the maintenance of a steady and dependable workforce.
§ 2. Chapter 5 of title 22 of the administrative code of the city of New York is amended by adding a new section 22-507 to read as follows:

§22-507 a. Short title. This section shall be known and may be cited as the “Grocery Worker Retention Act.”


b. Definitions. For purposes of this section, the following terms shall have the following meanings:


(1) “Change in control” means any sale, assignment, transfer, contribution or other disposition of all or substantially all of the assets or a controlling interest, including by consolidation, merger or reorganization, of any grocery establishment.


(2) “City” means the city of New York.

(3) “Eligible grocery employee” means any individual whose primary place of employment is at a grocery establishment subject to a change in control, and who has worked for the incumbent grocery employer of such establishment for at least six months prior to the execution of the transfer document on a full-time or part-time basis; provided that such term shall not include persons who are managerial, supervisory or confidential employees or persons who on average regularly worked fewer than eight hours per week during such period.(4) “Entity” or “person” means any individual, corporation, sole proprietorship, partnership, limited partnership, limited liability partnership, limited liability company, business trust, estate, trust, association, joint venture, agency, instrumentality or any other legal or commercial entity, whether domestic or foreign.

(5) “Grocery establishment” means any retail store in the city that is over 10,000 square feet in size, exclusive of any storage space, loading dock, food preparation space or eating area designated for the consumption of prepared food, and sells food primarily for off-site consumption, including but not limited to large retail establishments with grocery departments, but shall not include any retail store for which pharmacy sales comprise fifty percent or more of store sales.

(6) “Incumbent grocery employer” means any person that owns, controls and/or operates a grocery establishment prior to any change in control.


(7) “Successor grocery employer” means any person that owns, controls and/or operates a grocery establishment after any change in control.


(8) “Transfer document” means any purchase agreement or other documents effecting a change in control.


c. Worker retention; transition period. (1) No less than fifteen calendar days before the execution of any transfer document, an incumbent grocery employer shall:

(i) provide to the successor grocery employer a full and accurate list containing the name, address, date of hire and employment occupation classification of each eligible grocery employee;

(ii) post a notice of the change in control, the effective date of such change in control and the name and contact information for the successor grocery employer;

(iii) post a notice setting forth the rights provided pursuant to this section and a copy of the list provided pursuant to this subdivision in the same location and manner that other statutorily required notices to employees are posted at the affected grocery establishment; and 

(iv) provide such notice and list to the eligible grocery employees’ collective bargaining representatives, if any.


(2) A successor grocery employer shall retain each eligible grocery employee for a transition employment period beginning upon execution of the transfer document and continuing for ninety days after such successor grocery employer’s grocery establishment is fully operational and open to the public for business. Such ninety days shall be tolled for each day such establishment is closed during its normal business hours. During such period, eligible grocery employees shall be employed under the terms and conditions established by such successor grocery employer, as required by law and pursuant to the terms of any relevant collective bargaining agreement.


(3) If at any time during the transition employment period a successor grocery employer determines that it requires fewer eligible grocery employees than were required by the incumbent grocery employer, such successor grocery employer shall retain such eligible grocery employees by seniority within each job classification to the extent that comparable job classifications exist. Non-classified eligible grocery employees shall be retained by seniority and according to experience. During the transition employment period established pursuant to this subdivision, the successor grocery employer shall maintain a preferential hiring list of any eligible grocery employees not retained by such successor grocery employer who shall be given a right of first refusal to any jobs within their classifications that become available during such period.


(4) A successor grocery employer shall retain written verification of any offer of employment made by such successor grocery employer to any eligible grocery employee for a period of no fewer than three years from the date such offer was made. Such verification shall include the name, address, date of hire and employment occupation classification of each eligible grocery employee.


(5) Except as provided in paragraph (3) of this subdivision, a successor grocery employer shall not discharge an eligible grocery employee retained pursuant to this section during the transition employment period without cause.


(6) At the end of the transition employment period, a successor grocery employer shall complete a written performance evaluation for each eligible grocery employee retained pursuant to this section. If the eligible grocery employee’s performance during such transition employment period is satisfactory, the successor grocery employer shall consider offering such eligible grocery employee continued employment under the terms and conditions established by the successor grocery employer, as required by law and pursuant to the terms of any relevant collective bargaining agreement. A successor grocery employer shall retain a record of the written performance evaluation for a period of no fewer than three years.

d. Penalty. An eligible grocery employee who has been discharged or not retained in violation of this section may bring an action in any court of competent jurisdiction against a successor grocery employer or incumbent grocery employer for violation of any obligation imposed pursuant to this section and may be awarded:

(i) front pay or back pay for each day during which any such violation continues, which shall be calculated at a rate of compensation not less than the higher of:

(A) the average regular rate of pay received by the eligible grocery employee during the last three years of such eligible grocery employee’s employment in the same occupation classification; or 

(B) the most recent regular rate received by the eligible grocery employee while employed by either the incumbent grocery employer or the successor grocery employer; and 

(ii) value of the benefits the eligible grocery employee would have received under the successor grocery employer’s benefit plan. If the eligible grocery employee is the prevailing party in any legal action taken pursuant to this section, the court shall award reasonable attorney’s fees and costs incurred in maintaining such action. The court shall also have authority to order injunctive relief to prevent or remedy a violation of any obligation imposed pursuant to this section.

e. No limitation of rights. Nothing in this section shall be construed as to limit any eligible grocery employee’s right to bring legal action for wrongful termination.


§ 3. If any subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this section, which remaining portions shall remain in full force and effect.

§ 4. This local law shall take effect immediately upon enactment into law.
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