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I. INTRODUCTION
On April 20, 2023, the Committee on Public Housing, chaired by Council Member Alexa Avilés, and the Committee on Civil Service and Labor, chaired by Council Member Carmen N. De La Rosa, will hold a joint oversight hearing entitled “Resident Hiring and Section 3 Requirements.” The hearing will allow the City Council to hear testimony about the New York City Housing Authority’s (NYCHA) compliance with Section 3 of the Housing and Urban Development (HUD) Act of 1968. Witnesses invited to testify include NYCHA, the New York City Central Labor Council, various unions, workforce development organizations, and other interested parties. 
II. BACKGROUND ON NYCHA
Former New York City (NYC) Mayor Fiorello La Guardia created NYCHA in 1934 in order to replace dilapidated tenements using funds from The New Deal,[footnoteRef:1] three years before the Housing Act of 1937 established public housing nationwide.[footnoteRef:2] NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Depression and (2) to bolster the lagging economy by creating jobs for the building trades.[footnoteRef:3] Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.[footnoteRef:4] Today, NYCHA provides affordable housing to 535,686 authorized residents in over 177,569 apartments within 335 developments in public housing, Section 8 and PACT/RAD developments.  [1:  Ferre-Sadurni, Luis, “The Rise and Fall of New York Public Housing: An Oral History,” The New York Times, available at https://www.nytimes.com/interactive/2018/06/25/nyregion/new-york-city-public-housing-history.html]  [2:  Housing Act of 1937, available at https://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/pdf/USCODE-2009-title42-chap8.pdf. ]  [3:  Peter Marcuse, “The Beginnings of Public Housing in New York,” Journal of Urban History 12(4) at 353-54 (1986); J.A. Stoloff, A Brief History of Public Housing, Paper presented at Aug. 14 meeting of the American Sociological Association, at 3 (2004).]  [4:  Marcuse, 354; Stoloff, 1; see also Judith D. Feins, et al., Revised Methods of Providing Federal Funds for Public Housing Agencies, US Department of Housing and Urban Development, at 9 (1994).] 

III. SECTION 3
Background
	“Section 3” refers to a provision of the HUD Act of 1968, as amended by the Housing and Community Development Act of 1992. Section 3 ensures that employment and other economic opportunities, such as training and contracting, generated by HUD financial assistance, be directed towards low- and very low-income persons[footnoteRef:5] to the greatest extent feasible.[footnoteRef:6] Not only does Section 3 apply to NYCHA’s public housing and Section 8 programs but it also includes PACT conversions.[footnoteRef:7] To create this employment opportunity, Section 3 has different reporting goals and terms for the type of assistance a person receives. As used by HUD the following terms are defined as follows: [5:  Low income is defined as income not exceeding 80 percent of the median income of that area. Very low-income is defined as not exceeding 50 percent of the median income of that area. See NYCHA Section 3 Business Information Page, available at https://www1.nyc.gov/site/nycha/business/section3-business-concern-information.page. ]  [6:  “To the Greatest Extent Feasible” means that every effort must be made to comply with the regulatory requirements of Section 3. See FAQs of Section 3 of the Housing and Urban Development Act of 1968, available at https://www.hud.gov/sites/documents/11SECFAQS.PDF. See HUD regulations, 24 CFR Part 135. Available at https://www.hudexchange.info/resource/2330/24-cfr-part-135-section-3-regulations/ ]  [7:  NYCHA Section 3 FAQ. Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2021.pdf.] 

· Section 3 Worker: is a worker whose income for the previous calendar year is below the income limit threshold that is established by HUD, a worker that is employed by a Section 3 business and a worker that is a YouthBuild participant.[footnoteRef:8]  [8:  HUD Section 3 FAQ. Available at https://www.hud.gov/sites/dfiles/FPM/documents/Section-3-FAQs.pdf.] 

· Targeted Section 3 Worker: is employed by a Section 3 business concern or has been in the past five years a resident of public housing, section 8 or a YouthBuild participant,[footnoteRef:9] [9:  HUD Section 3 FAQ. Available at https://www.hud.gov/sites/dfiles/FPM/documents/Section-3-FAQs.pdf.] 

· Section 3 Business Concern: is a business that is at least 51 percent owned and controlled by low- or very low-income persons and over 75 percent of the labor hours performed for the business over a three-month period is done by section 3 workers or the business is at least 51 percent owned or controlled by public housing residents or section 8 residents.[footnoteRef:10]  [10:  HUD Section 3 FAQ. Available at https://www.hud.gov/sites/dfiles/FPM/documents/Section-3-FAQs.pdf.] 

· YouthBuild is a community-based pre-apprenticeship program that provides job training and educational opportunities for at risk youth that dropped out of high school between the ages of 16 to 24.[footnoteRef:11]  [11:  HUD Section 3 FAQ. Available at https://www.hud.gov/sites/dfiles/FPM/documents/Section-3-FAQs.pdf.] 

A recipient of HUD funding, whether they are a developer, owner, contractor and subcontractor, are all required to make best efforts to reach the goals established in Section 3. The goal for Section 3 workers is set at twenty five percent of the total number of labor hours worked by all workers employed in the PHA’s, or other recipient’s, fiscal year. The goal for Targeted Section 3 workers is set at five percent or more the total labor hours worked by all workers employed in the fiscal year. The 5 percent benchmark for Targeted Section 3 workers is included in the 25 percent threshold for Section 3 workers.
Section 3 Business Registry
NYCHA and HUD created a Section 3 Business Registry that allows businesses to become a registered Section 3 Business Concern, while also providing information on Section 3 businesses and a database to search all those who are registered as a Section 3 business.[footnoteRef:12] The firms on the list have self-certified that they meet one of the regulatory definitions of a Section 3 Business Concern.[footnoteRef:13] The list is useful to assist recipients, such as contractors and developers, of HUD funds to locate Section 3 businesses. However, NYCHA does not verify the information that was submitted or endorses the work of the businesses.[footnoteRef:14]  [12:  United States Department of Housing and Urban Development. Section 3 Business Registry. What is the Section 3 Business Registry? Available at https://portalapps.hud.gov/Sec3BusReg/BRegistry/What. ]  [13: See New York Coty Housing Authority Section 3 Business Concern website. Available at https://www.nyc.gov/site/nycha/business/section3-business-concern-information.page.]  [14:  See New York Coty Housing Authority Section 3 Business Concern website. Available at https://www.nyc.gov/site/nycha/business/section3-business-concern-information.page.] 

NYCHA’s Resident Employment Program
Through efforts to ensure that low-income New York City residents can receive employment, training, and contracting opportunities, NYCHA enhanced the Section 3 requirements by creating the Resident Employment Program (REP) in 2001.[footnoteRef:15] REP requires that 15 percent of the total projected labor cost of capital and modernization contracts greater than $500,000 be spent on hiring residents who live in public housing.[footnoteRef:16] The REP policy is an additional contract requirement of Section 3.[footnoteRef:17]  [15: New York City Housing Authority, Section 3 FAQ. Available at: https://www1.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2018.pdf. ]  [16:  See OpportunityNYHCA website. Available at http://opportunitynycha.org/job-opportunities/section-3-information/.]  [17:  NYCHA Section 3 FAQ. Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2021.pdf.] 

NYCHA Resident Training Academy
NYCHA, with the support of the Robin Hood Foundation, administers the NYCHA Resident Training Academy (NRTA). The NRTA works with training providers to create a training program that prepares NYCHA residents for jobs with NYCHA, contractors and other employers. As of 2021, 2,800 residents have graduated from the NRTA and 90 % of the graduates moved onto employment.[footnoteRef:18] Additional training is available through NYCHA’s Office of Resident Economic Empowerment & Sustainability or Zone partners.  [18:  NYCHA Section 3 FAQ. Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2021.pdf.] 


NYCHA’s Office of Resident Economic Empowerment & Sustainability
[bookmark: _gjdgxs]NYCHA’s Office of Resident Economic Empowerment & Sustainability (REES) prepares and connects qualified candidates to job opportunities throughout the City.[footnoteRef:19] REES provides residents with information on job readiness and training initiative programs. REES is divided into 15 geographic zones, known as the zone model, to ensure that public housing neighborhoods have access to self-empowerment services that are offered by community-based organizations in their neighborhood.[footnoteRef:20] REES connects residents with adult education, workforce development, financial empowerment or business development services. [footnoteRef:21]	NYCHA residents who are interested in learning more about Section 3 and REP jobs can attend a REES information session, after which REES refers candidates to NYCHA contractors for interviews.[footnoteRef:22] Many of the jobs available through Section 3 and REP include the following job titles: Carpenter, Demolitions Laborer, Electrician, Elevator Apprentice/Helper, Elevator Mechanic Laborer, Mason Tender/Bricklayer, Painter, Plumber, Technician, Maintenance Assistant and Field Support Assistance.[footnoteRef:23] Some of these job titles have specific skill requirements, require specific certificates to work on job sites, and have a requirement for a minimum number of years of experience in a trade or occupation.[footnoteRef:24] Contractors make the final hiring decision, even for persons referred by REES.[footnoteRef:25]  [19:  NYCHA Section 3 FAQ. Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2021.pdf.]  [20:  OpportunityNYCHA – REES http://opportunitynycha.org]  [21:  Id. ]  [22:  NYCHA Section 3 FAQ. Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2021.pdf.]  [23:  Id.]  [24:  Id.]  [25:  Id.] 

IV. NYCHA’s Record on Section 3 Hiring Requirement
NYCHA’s record of meeting their Section 3 goals is mixed. In 2019, when the City Council last held a hearing examining Section 3, NYCHA stated that between 2015 and the time of the hearing roughly 5,700 residents were hired through Section 3.[footnoteRef:26] NYCHA also stated that 98% of the “Section 3 monitored contractors” were in compliance with Section 3.[footnoteRef:27] At some time after that hearing NYCHA published a table on their website entitled “Section 3 Hiring Data for closed contracts between January 1, 2018 and December 21, 2021(per year)”, which showed the number of Section 3 compliant contracts dropping from a high of 97% in 2018 down to 88% in 2021.[footnoteRef:28] The same spreadsheet showed numbers for new hires and the respective Section 3 hires for the same time period and showed three of four years were over the 30% threshold and one year, 2020, was under it at 19%. It should be noted that there is a large overall increase in the total new hires from 2019 to 2020 and a jump in Section 3 hires as well, but not enough to meet the Section 3 benchmark.[footnoteRef:29] [image: C:\Users\cmealey\AppData\Local\Microsoft\Windows\INetCache\Content.MSO\AF1E9E3C.tmp] [26:  NYCHA Testimony at New York City Council hearing on Section 3 Oversight, 1/22/2019.]  [27:  Id.]  [28:  Section 3 Hiring Data Chart, Available at https://www.nyc.gov/assets/nycha/downloads/pdf/section3-hiring.pdf ]  [29:  Id. ] 

[footnoteRef:30] [30:  Id.] 
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[footnoteRef:31] [31:  Id.] 



Press reports found that these externally reported numbers differ somewhat from those provided to HUD in the corresponding years.[footnoteRef:32] In a January 2023 article based on the annual reports NYCHA submitted to HUD regarding Section 3 compliance, there was wide variance in the percentage of new workers reported to be Section 3 residents and in the percentage of contracting business awarded to Section 3 Businesses Concerns.[footnoteRef:33] The reports, which were submitted annually from 2016 through 2020, show the Section 3 data by different program areas and for certain program areas by title. Unfortunately, that level of specificity is not provided in the data posted on the NYCHA website, but the percentage of new hires which were Section 3 residents for all the various programmatic hiring categories dropped precipitously across the five-year timeframe.[footnoteRef:34] [32:  Colin Kinniburgh, “NYCHA Repeatedly Missed Local Hiring Requirements, Costing Residents Jobs and Income”, 1/23/2023. Available at https://www.gothamgazette.com/state/11798-nycha-missed-local-hiring-requirements.]  [33:  Id. ]  [34:  Council analysis of Section 3 Summary Reports submitted by NYCHA to HUD for the years 2016-2020. ] 

	Data from Annual Reports NYCHA submitted to US Department of Housing and Urban Development (HUD) from 2016 to 2020

	
	Total New Hires
	Section 3 Hires
	% of Section 3 Hires

	2016
	2201
	1701
	77.3%

	2017
	3603
	1370
	38.0%

	2018
	4777
	1106
	23.2%

	2019
	4888
	1157
	23.7%

	2020
	3974
	863
	21.7%


[footnoteRef:35] [35:  Colin Kinniburgh, “NYCHA Repeatedly Missed Local Hiring Requirements, Costing Residents Jobs and Income”, 1/23/2023. Available at https://www.gothamgazette.com/state/11798-nycha-missed-local-hiring-requirements.] 

	NYCHA also did not meet the goal of providing contracts to Section 3 businesses according to the data they submitted to HUD.[footnoteRef:36] Often times this was a failure to even meet a lower goal of having 3% of contracts awarded to Section 3 businesses. NYCHA, in their comments to HUD, pointed to increases in registered Section 3 businesses and stated they did not believe the numbers they submitted captured the full amount of Section 3 businesses due to reporting shortcomings.[footnoteRef:37] NYCHA also described various efforts they have made to improve Section 3 hiring, including establishing the Contractor and Economic Opportunity Compliance Unit in the Compliance Department.[footnoteRef:38] This office, according to a NYCHA submission, “performed in-depth contractor reviews and remote compliance monitoring reviews to ensure that all HUD Section 3 policies, processes, and programs meet requirements under applicable government regulations (City, State and Federal).”[footnoteRef:39]  [36:  Id. ]  [37:  Comments to the 2020 Section 3 Summary Report submitted by NYCHA to HUD. ]  [38:  Id. ]  [39:  Id. ] 

V. NYCHA Labor Agreements
 	While Section 3 hiring requirements mandate certain hiring responsibilities on NYCHA contractors once a contract has been bid for and secured, Project Labor Agreements (PLAs) govern the relationship between NYCHA and the contractors in order to provide for the efficient and cost effective completion of NYCHA capital projects. PLAs are pre-hire collective bargaining agreements with one or more labor organizations that establish the terms and conditions of employment for all craft workers—union and nonunion—for a specific construction project.[footnoteRef:40] A Project Labor Agreement requires all contractors, whether they are unionized or not, to subject themselves and their employees to unionization in order to work on a government-funded construction project.[footnoteRef:41] They are expressly authorized by Section 8(f) of the National Labor Relations Act (NLRA) and are most common on public projects.[footnoteRef:42] PLAs generally reduce delays due to labor conflicts or shortages of skilled workers. They also typically provide for work rule concessions and apprenticeship hiring goals from signatory unions in exchange for guarantees to pay union wages on capital projects.[footnoteRef:43]  [40:  Fred Kotler. Project Labor Agreements in New York State: In the Public Interest. Cornell University, School of Industrial and Labor Relations — Extension Division, Construction Industry Program. 2009 https://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1021&context=reports ]  [41:  See NRTW.org. Available at https://www.nrtw.org/what-is-a-project-labor-agreement-and-how-does-it-affect-workers/ ]  [42:  29 U.S.C. 158(f).]  [43:  Bidding on a PLA project cannot, under state competitive bidding laws, be restricted to union contractors; public sector PLAs are not — and cannot lawfully be — union-only agreements. Bidding is open to all contractors — union and non-union. All successful bidders must become signatory to the PLA but are not necessary bound thereby to other jurisdiction-based agreements.] 

There are many benefits to PLAs. Some have called PLAs an owner’s tool for controlling construction costs.[footnoteRef:44] Normally, construction projects require the owner, here the City, to negotiate separate agreements with the different trades that will provide labor and services on a project. With a PLA, an owner has the benefit of a single agreement governing all of the workplace rules for all of the trades on the entire project.[footnoteRef:45] This can directly lead to labor cost savings, help avoid delays, permit flexible work schedules, and ensure a reliable source of skilled and experienced labor.[footnoteRef:46] PLAs also exempt government agencies from the Wicks Law, which requires bidding on different contracts for general construction, plumbing, electric work and heating and ventilation separately. Being exempt from the Wicks Law allows for a government agency to hire more subcontractors and this could help create savings, opportunities and flexibility for the agency. .[footnoteRef:47] As Professor Fred Kotler of Cornell University said, a PLA is sort of a “job site constitution.”[footnoteRef:48] [44:  Zetlin & De Chiara LLP, Project Labor Agreements. Available at https://zdlaw.com/assets/pdf/Project_Labor_Agreements.pdf.]  [45:  Id.]  [46:  NYC, Working Under the NYC Project Labor Agreements (PLA). Available at https://www1.nyc.gov/assets/mocs/downloads/pdf/pla/NYC%20PLAs%20Primer%202016%20Compatibility%20Mode_2_16_16.pdf.]  [47:  NYC, Working Under the NYC Project Labor Agreements (PLA). Available at https://www1.nyc.gov/assets/mocs/downloads/pdf/pla/NYC%20PLAs%20Primer%202016%20Compatibility%20Mode_2_16_16.pdf.]  [48:  Kotler, F. (2011). Project Labor Agreements in New York State II: In the Public Interest and Of Proven Value. Ithaca, NY: Cornell University, School of Industrial and Labor Relations, p. 2 [hereinafter, “Kotler (2011)”].] 

	NYCHA was one of the first agencies in NYC to enter into a PLA. NYCHA did so with the “desire to provide for the cost efficient, safe, quality, and timely completion of certain rehabilitation and renovation work in a manner designed to afford the lowest costs to NYCHA, and the [p]ublic it represents.”[footnoteRef:49] The PLA allowed NYCHA to enter into single agreement contracts governing all workplace rules. With so many active projects across NYCHA properties throughout the entire city, use of a PLA allowed NYCHA to expedite the construction process, avoid strikes, standardize terms and conditions governing employment of labor on the work projects, and provide one overarching comprehensive and standardized mechanism for the settlement of work disputes.[footnoteRef:50] The PLA applied to construction contracts with a value in excess of $250,000, bid and let by NYCHA (or its construction manager, where applicable) during the period from January 1, 2015 to June 30, 2018, that predominantly involved the renovation, repaid, alteration, rehabilitation or expansion of an existing NYCHA building or structure. The PLA applied only to those projects that the contractor agreed to perform under the PLA and made no labor agreement beyond those projects.[footnoteRef:51] NYCHA stated in recent articles that there still was an in-force Project Labor Agreement, but it is currently being renegotiated.[footnoteRef:52]  [49:  NYCHA Project Labor Agreement, page 1. December 18, 2014. Available at https://www1.nyc.gov/assets/nycha/downloads/pdf/project-labor-agreement.pdf. ]  [50:  Id.]  [51: NYCHA Project Labor Agreement FAQs. Available at https://www1.nyc.gov/assets/nycha/downloads/pdf/project-labor-agreement-faq.pdf.]  [52:  Colin Kinniburgh, “NYCHA Repeatedly Missed Local Hiring Requirements, Costing Residents Jobs and Income”, 1/23/2023. Available at https://www.gothamgazette.com/state/11798-nycha-missed-local-hiring-requirements.] 


VI. CONCLUSION
At this hearing, the Committees expect to receive testimony shedding light on how the Section 3 program is implemented and how many Section 3 jobs were filled by NYCHA residents. The Committees hope to hear how NYCHA plans to increase the number of tenants that receive Section 3 employment and training opportunities in the future. This hearing aims to ensure that NYCHA contractors are meeting their hiring requirements under federal law, but also that workers are being treated fairly and equitably under federal, state and local labor laws.
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Year Total New Hires Section 3 Hires % of Section 3 New Hires

2018 1845 557 30%

2019 1215 400 33%

2020 4277 810 19%*

2021 1937 629 31%*

Total 9274 2396 26%

*Note: NYCHA is reevaluating and actively renegotiating its Project Labor Agreement 

to ensure better alignment with Section 3 objectives and more favorable terms for 

Section 3 residents and contractors

HUD Section 3 compliance safe habrbor threshold is 30% of new hires
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Section 3 Hiring Data for closed contracts between January 1, 2018 - December 2021 (per year)

Year | Total New |Section 3 Hires | Section 3 NYCHA [Section 3 Non-| No. Of Contracts |Non-Compliant |% of Compliant
Hires Resident Hires |Resident Hires Tracked Contracts Contracts
2018, 1845 557 435 122 423 13 97%
2019 1215 400 267 133 216 9 96%
2020 4277 810 542 268 155 24 85%
2021 1937 629 375 254 187 23 88%
Total 9274 239% 1619 777 981 69 92%





