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Title:
A Local Law to amend the administrative code of the city of New York, in relation to identifying the location of concessions in a park.
Administrative Code:
Amends title eighteen of the administrative code of the city of New York by adding a new section 18-136.
INTRODUCTION

On April 27, 2010, the Committee on Parks and Recreation, chaired by Council Member Melissa Mark-Viverito, will hold an oversight hearing on “Parks Concessions.”  In addition, the Committee will consider Int. No. 21, A Local Law to amend the administrative code of the city of New York, in relation to identifying the location of concessions within a park.

Invited to testify are, among others, representatives of the New York City Department of Parks and Recreation, the Department of City Planning, the City Comptroller’s Office, the Mayor’s Office of Contract Services, New Yorkers For Parks, and the New York Restoration Project.  The Committee also expects to hear testimony from elected officials, as well as concerned community groups.

BACKGROUND


The New York City Department of Parks and Recreation (DPR) maintains one of the oldest and largest municipal park systems in the country.  DPR maintains about 28,700 acres of parkland, including almost 4,000 facilities that encompass nearly 1,000 playgrounds, 800 athletic fields, 550 tennis courts, 63 swimming pools, 35 recreation centers and 14 miles of beaches. These facilities are visited and used by millions of individuals every year.

CONCESSIONS

Many of the services provided in New York City parks are delivered through concessions, in which private companies pay for the privilege of operating a business within a City park.  There are approximately 500 concessions which range from a pushcart selling hot dogs or pretzels, to tennis courts, riding stables, restaurants and 18-hole golf courses.
  Currently, DPR is responsible for determining whether there is a need for a service, whether it should be provided through a concession, awarding the concession and monitoring compliance with the terms in the agreements and collecting payments from concessionaires.  

According to the Fiscal Year 2010 Mayor's Management Report, DPR generated $110.2 million in revenue for fiscal year 2009.
  Around $43,070,000 million came from concessions.  Revenue totaled $75.8 million in fiscal year 2007 and $97.5 million in fiscal year 2008.
  Normally, all revenues collected go into the City’s general fund, under New York City Charter (“Charter”) §109, which states that “all revenues of the City… not required by law to be paid into any other fund or account shall be paid into a fund to be termed the ‘general fund.’”  As such, revenue generated by DPR goes into the General City Fund, not directly to DPR.  The only exceptions are for fees collected at Recreation Centers, and grants made through the Adopt-A-Park program, in accordance with §18-133 of the Administrative Code.  Also, there are some park conservancies that enter into agreements with concessionaires that allow the conservancy to keep some of the proceeds generated from concessions.
    


Concessions in New York City parks are initiated by either a Request for Bid (RFB) or a Request for Proposal (RFP), with two ways that an RFP can be generated.
  According to DPR testimony on April 14, 2003, RFB’s are used for smaller concessions such as pushcarts, mobile trucks and newsstands.
  All RFB’s are sealed and are read publicly and the concession is awarded to the highest responsible bidder.
  As for an RFP, DPR can release an RFP to meet a particular need or service in a park and the Department deems that a concession would be the best way to meet that need.  Second, an RFP can be generated when an idea for a concession is proposed to DPR, and the Department decides to release an RFP for the proposed project.


Chapter 14 of the Charter requires that all concessions be awarded competitively and fairly.  After all proposals have been received by DPR, they are reviewed and one is selected based on criteria set forth in the RFP.  Selection criteria generally include such factors as how well the proposal matches the original RFP, the financial stability of the operator, and the amount of financial investment the concessionaire plans to make.  At this point, DPR is required by sections 374(b) and 1043(e) of the City Charter to determine if the concession is a “major” concession.  Rules for determining what constitutes a major concession are used to make this decision, to attempt to assess the potential impact of a concession and make sure those who will be affected adequately review it.  A series of thresholds are defined in determining if the concession is “major.”  

Charter §374 provides that if a concession is deemed to be “major” it must be reviewed under the Uniform Land Use Review Procedure (ULURP) under Charter §§197-c and 197-d.
  The establishment of ULURP reflected the increasing involvement of the city's Community Boards in city development and a substantial increase in community participation in government.
  Each board was given the responsibility for advising the City Planning Commission on "any matter relating to the development or welfare of its district."
   ULURP involves the input of the affected Community Boards and Borough Presidents (if more than one community board is involved), the Department of City Planning, the City Planning Commission and, for a major concession to go forward, the City Council.

The rules of the City Planning Commission provide the definition for a “major concession” as follows:

“§7-01 A concession shall be considered a major concession and therefore subject to Sections 197-c and 197-d of the Charter only if: 

(a) it has been determined pursuant to City Environmental Quality Review to require an Environmental Impact Statement, or

(b) except as provided in §7-03, the concession will cause one or more of the thresholds set forth in §7-02 to be exceeded.

§7-02 A concession shall be considered a major concession if it will cause one or more of the thresholds given for the specific uses listed below to be exceeded:

(a) marinas with over 200 slips; 

(b) a permanent performance or spectator sport use with over 2,500 seats; 

(c) for parklands in or adjacent to Community Districts subject to the comprehensive off-street parking regulations, contained in Article I, Chapter 3 of the Zoning Resolution of the City of New York, accessory parking lots with over 150 spaces and, for all other areas, accessory parking lots with over 250 parking spaces on parklands;

(d) a use for which a new building of over 20,000 square feet of gross floor area will be constructed when such building will be located on property other than parkland;

(e) a use for which a new building of more than 15,000 square feet of gross floor area will be constructed when such building will be located on parkland;

(f) an open use which occupies more than 42,000 square feet of open space other than parkland

(g) an open use which occupies over 30,000 square feet of a separate parcel of parkland;

(h) a use which in total occupies more than 2,500 square feet of floor area or open space and more than 15 percent of the total square footage of a separate parcel of land that is improved for park purposes, including passive and active recreational use, or that was improved for such purposes at any time during the preceding year; or 

(i) a concession comprised of two or more components, no one of which exceeds thresholds set forth in paragraphs (a) through (h) above, where at least two of such elements each exceed 85 percent of any applicable threshold set forth in such paragraphs. 


§7-03 provide that notwithstanding any other provision of these rules the following shall not be considered major concessions unless an EIS is required:
(a) A concession for any use which will be operated for 30 days or less; 

(b) A concession which is or directly furthers an active recreational use and would be available to the general public on a non-discriminatory basis, with or without a fee, including but not limited to the following: 

(1) a seasonal covering of recreational facilities;
(2) a carousel; or
(3) a use intended for active participation sports including playing fields or sports courts (eg. tennis, volleyball, handball, softball), skating rinks, playgrounds, and practice facilities (eg. batting cages, golf driving ranges, miniature golf); 

provided that the area occupied by such recreational use does not exceed both 15 acres and 50 percent of a separate parcel of land; 

(c) Reuse of former amusement park lands for amusement or recreational purposes; 

(d) Any renewal, reissuance, extension, amendment of an existing concession or issuance of a new concession which continues a currently existing use or which permits a use which existed lawfully on the property at any point in the preceding two years, whether operated by a private or public entity, provided that any extension or amendment or the cumulative effect of any amendments or extensions made over any five year period does not include modifications which when added to the existing concession, cause any threshold of Section 7-02 to be exceeded and increase the size of an existing concession by ten percent or more; 

(e) A concession for which authorization to use a different procedure was granted or obtained, or which is operated under an agreement executed, prior to the effective date of this major concession rule; 

(f) A concession for lines, cables, conduits or underground pipes not used for the transport of people; 

(g) A concession on wharf property or waterfront property primarily for purposes of "water front commerce" or in "furtherance of navigation" as such terms are defined in the New York City Charter; 

(h) A concession on wharf property for purposes other than "waterfront commerce" or in "furtherance of navigation" which is granted pursuant to §1301.2(h) of the City Charter; or 

(i) A concession for an open air market which operates two (2) or fewer days per week, or, if a green market, three (3) or fewer days per week.”

If the concession is not “major,” the concession is governed by the rules set forth by FCRC.
These two methods allow different levels of public and governmental review of a concession agreement.  The ULURP process does not review the business terms of the agreement, but the land use impacts.  In contrast, if DPR deems that the concession is not "major," there is not the same level of review.  The determination of a major concession does not address the relative size difference in parks.  This determination only sets a maximum threshold, instead of a percentage figure.  This can allow for concessions of the same size to be placed in a small or mid sized park just as it would be placed in a large park.

The Franchise and Concession Review Committee

Charter §373 creates the Franchise and Concession Review Committee (FCRC) is comprised of six members including the Mayor, the Corporation Counsel, the Director of the Office of Management and Budget, the Comptroller, one additional Mayor appointee and one representative from each of the five Borough Presidents, who as a group cast one vote in accord with the location of the franchise or concession at issue.
  Public hearings are required to be held for all concessions considered "significant," which are concessions that have a term of 10 years or more, or that will result in projected annual income to the City of more than $100,000.
  Concessions awarded by sole source or any other non-competitive method require two FCRC approvals, each with at least four votes.
  

CURRENT CONCESSION ISSUES AND CONCERNS
Central Park Tennis Concession


In February 2009, DPR planned to install “bubbles” over the Central Park tennis courts to allow extended tennis play during the winter months.
  Initially, Community Board 8 supported the idea but recently had reservations about approving the project.
  The plan consists of a 15-year concession hiring a private organization to construct four 35-foot inflatable bubbles over the tennis courts.
  Two of the courts will be used as storage sites for two generators in addition to four 2,300-gallon diesel fuel tanks needed to run the facility.
  Community Board 8 expressed concerns that fees will be increased ranging $30 to $100 dollars per hour to play.
  The Board has asked for further review of the proposal.
 

Queensboro Bridge


In January 2010, it was reported that DPR entered into an agreement with the Sutton East Tennis Club for year-round exclusive use of the Queensboro Oval under the Queensboro Bridge.
  Prior to the proposed agreement, the Sutton East Tennis Club had a contract with the City to erect a dome-like top for heat insulation eight months out of the year for tennis play during the cooler season.
  During the summer months, the space is open to the public and is mainly used for baseball and softball leagues.
  Hourly rates charged by the Sutton East Tennis Club for tennis court use are between $45 and $180 dollars.
  Under the proposed agreement, the City plans to earn $1.9 million in the first year for the contract.
 

The community expressed concerns that the City was “taking away public space for private use.”
  Furthermore, the community expressed concerns that a contract had been signed between DPR and the Sutton East Tennis Club without any community input and plans for the public open space had already been decided.
  At a Community Board 8 meeting on March 17, 2010, the Board passed a resolution opposing the new plan for the space under the Queensboro Bridge.
  However, on April 23, 2010, it was reported that Commissioner Benepe announced that the contract was cancelled between DPR and the Sutton East Tennis Club and the baseball and softball leagues will continue to use the park in the summer months.

 Tavern on the Green

Tavern on the Green was once the second highest grossing restaurant in the nation earning more than $27 million in its final year under ownership of the LeRoy family.
  In February 2009, the City issued an RFP with the anticipation of finding a developer with new renovation ideas for the site.
  On August 28, 2009, DPR Commissioner Adrian Benepe announced that Dean Poll was awarded a 20-year license term to operate Tavern on the Green.
  However, since December 31, 2009, Tavern on the Green has remained closed due to the lack of a signed contract between Mr. Poll and the City.  It has been reported that the reason for the lack of a signed contract is the lack of an agreement between Mr. Poll and Local 6 of the New York Hotel Trades Council.
  As a result, the City is losing substantial concession revenue and furthermore, questions remain on when the restaurant will reopen. 
Randalls Island

In 2006, DPR and twenty (20) private schools entered into an agreement for the exclusive use of the Randall’s Island ballfields during peak after school hours from 3pm until 6pm.
  The 20 private schools agreed to pay $52.4 million over twenty years to assist with renovating and building 65 new ballfields.
  The schools would provide $2.62 million annually for the project and long-term maintenance of the fields.
  In addition, the City would commit $53 million for infrastructure improvements on the Island.
  In return, the private schools would receive 66 percent of the ballfields on weekdays from 3p.m. to 6p.m. for twenty weeks per year.
  DPR presented the agreement to the FCRC on February 13, 2007, and the agreement was approved unanimously.
 
However, the plan was strongly opposed by parks advocacy groups, residents of East Harlem, youth league teams and many parents of public school students, as well as, the students themselves.
  Since the proposed agreement, two lawsuits were filed against the City on behalf of the residents of Harlem and public school parents on the grounds that the City did not properly follow the review process which requires “major concessions” to go through ULURP.
  Both lawsuits resulted with the courts rejecting the City’s arrangement with the private schools on the grounds that the concession was “major” and did not fall within the stated exception, and that it did have to go through ULURP.
  A motion to reargue the Supreme Court’s awarding of attorney’s fees to the petitioners to be paid by the City, remains pending and is expected to be heard on or after June 7, 2010.

The Central Park Carousel

In February 2010, DPR terminated the Central Park carousel’s lease with New York One, LLC, leaseholder of the carousel for the last fifteen years, due to disagreements concerning maintenance issues.
  Currently, the $7,500 dollar monthly concession fee is being paid by Donald Trump to keep the carousel functioning until a new leaseholder is appointed.
  It is unclear whether DPR has issued a new RFP for the concession.
Int. No. 21

Int. No. 21 amends Title 18 of the Administrative Code to add a new section 18-136 and seeks to address the issue of concessionaires who improperly encroach beyond permitted their borders onto public space.  Subdivision a would require that maps down to the nearest foot of each concession be placed on the City’s website.  In addition, the boundaries of the concession would be required to be prominently marked on the ground, in order to make clear the exact boundaries of the concession.


Subdivision b addresses the penalties imposed by non-compliance.  Concessionaires who exceed their permissible boundaries would be subject to a civil penalty ranging from two hundred to one thousand dollars for each such violation, unless the concession agreement itself mandates different penalties for such a breach.  If such inconsistency were to exist, the concession agreement provisions would control.

CONCLUSION


The Committee hopes through this hearing to explore how best to maximize the benefits that concessions bring to City parks and the City’s finances, while ensuring that there is both proper community input for such an important resource as a public park, as well as keeping the park as an enjoyable experience for the public.
    Int. No. 21

By Council Members Nelson, Foster, James, Mark-Viverito and Mendez

..Title

A Local Law to amend the administrative code of the city of New York, in relation to identifying the location of concessions within a park.

..Body

Be it enacted by the Council as follows: 

Section 1. Chapter 1 of title 18 of the administrative code of the city of New York is amended by adding a new section 18-136 to read as follows: 

§18-136 Locations of concessions in parks. a. Every concession under the jurisdiction of the commissioner occupying a ground space of greater than seventy five square feet shall have specific boundaries with the precise location of such concession indicated on a map of the park to the nearest foot.  Such maps shall be publicly accessible on the city of New York’s website.  The boundaries of each concession shall be prominently marked on the ground by the concessionaire of such concession where such concession is situated at all times.  No such concession shall be operated beyond the boundaries indicated on the ground.

b. Any person who violates the provisions of subdivision a of this section shall be liable for a civil penalty of not less than two hundred dollars nor more than one thousand dollars for each such violation, except that no civil penalties may be imposed that are inconsistent with any penalty provisions of any concession agreement in effect at the time of enactment of this section.

§2. This local law shall take effect ninety days after enactment, except that the commissioner of parks and recreation shall take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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