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Resolution No. 360:
By the Speaker (Council Member Miller) and Council Members Nelson, Davis, DeBlasio, Diaz, Fidler, Gerson, Katz, McMahon, Monserrate, Recchia, Reyna, Sanders, Seabrook, and Stewart
Subject:
Resolution calling on the New York State Legislature to adopt Assembly Bill A. 7906 and its companion, State Senate Bill S. 5215, which would amend the public health law and the social services law, in relation to instituting a requirement for a criminal history report for nursing home, home care services agency and hospice employees.

            On September 17, 2002, the Committee on Aging, chaired by the Honorable Reverend Rubén Díaz will conduct a hearing on Resolution 360, which calls upon the New York State Legislature to adopt companion Assembly 
and State Senate bills which would require criminal background checks of nursing home, home care services agency and hospice employees.


Invited to testify on this resolution are: Benjamin Chu, M.D., M.P.H., President, Health and Hospitals Corporation; Antonia Novello, M.D., M.P.H., Dr., P.H., Commissioner, New York State Department of Health; Edwin Méndez-Santiago, M.S.W., C.S.W., Commissioner, New York City Department for the Aging; Cynthia Rudder, Director, Nursing Home Community Coalition of New York State; Geoff Lieberman, Executive Director, Coalition of the Institutionalized Aged and Disabled; Cris Parque, Program Director, Friends and Relatives of Institutionalized Aged; Jacqueline Case, Ombudsman Program Coordinator, New York Foundation for Senior Citizens, Long Term Care Ombudsman Program; Janet Haebler, Associate Director of the Practice and Governmental Affairs Division of the New York State Nurses Association; Jay Sackman, Executive Vice President, 1199/SEIU. 

ANALYSIS


There has been growing interest in abuse of the elderly by caretakers such as home care services and nursing home personnel. In July, 2001, the House of Representatives Minority Staff Special Investigations Division Committee on Government Reform released a report,  “Abuse of Residents is a Major Problem in U.S. Nursing Homes,”
 and March 2002, The United States General Accounting Office released its own report, “Nursing Homes: More Can be Done to Protect Residents from Abuse.”
  While both reports focused on recent rises in nursing home abuses, maltreatment is not limited to nursing homes. Some elderly recipients of home care services are also abused, however, there is limited research on domestic abuse
. 


Criminal background checks and the establishment of a registry are often cited as methods of preventing or reducing nursing home and home care abuse. Currently, thirty-three states have criminal background check requirements for caretakers, and New York State
 and Federal law
 mandate use of a nurse aide registry prior to the hiring of a nurse aide.
  Under both State and Federal law, nursing homes are prohibited from employing or using any individual, in any capacity, who has been convicted of or has a documented finding of resident abuse, neglect, mistreatment or misappropriation of property. However, there is no State or Federal requirement for a similar registry for home care personnel.

In May 2001, Governor Pataki sent the Nursing Home Quality Improvement Act to the State Legislature. One of the requirements of the Act is that all non-licensed health care employees providing direct care or supervision to elderly persons in nursing homes or through home care will be subject to criminal background checks. Fingerprinting is required for those new employees not previously subject to a background check.  As of the time of this report, there has been no legislative action on the Governor’s initiative, although in an article in the August 12, 2002 edition of the New York Daily News, he said he would continue to encourage the State Legislature to pass the proposed bill.
 

New York State Attorney General Eliot Spitzer also supports the enactment of State law  requiring criminal background checks for health care employees such as nurses aides. His office found that one of four nurses aides charged with maltreatment of residents or patients has a criminal record. “It continues to amaze me that 39 states have a law requiring background checks to ensure the safety of our seniors and New York does not,” Attorney General Spitzer said in a September 16, 2002 New York Daily News article.
 
 

The nursing home highlighted in the September 16 Daily News article, the Florence Nightingale home in East Harlem, is firmly committed to its policy of providing training and licensing to probationary drug convicts in order to allow them gainful employment. “We’ve had a lot of people who have done very well,” the nursing home administrator said.
   

Resolution No. 360 urges both State legislative bodies to pass companion bills, A. 7906 and S. 5215, requiring criminal background checks of nursing home, home care and hospice employees.  A related resolution, No. 361, also the subject of the September 17, 2002 hearing, urges adoption of Assembly bill A. 4601, which requires nursing homes and home care agencies to submit fingerprints of all current and prospective employees for criminal background checks, and establishes a registry of home care personnel.
� U.S. House of Representatives, Minority Staff Special Investigations Division Committee on Government Reform, “Abuse of Residents is a Major Problem in U.S. Nursing Homes,” July 30, 2001


� U.S. General Accounting Office, “More Can be Done to Protect Residents from Abuse,” GAO-02-312,  March, 2002 


� Abuse by nursing home personnel is categorized as “institutional abuse,” and abuse by home care workers is classified as “domestic abuse.” 


� 10 NYCRR 415.13 ( c ) (2) (i)


� 42 CFR 483.75 (e) (5)


� The New York State Nurse Aide Registry verifies a nurse aide’s certification status, and contains criminal conviction information. 


� “Governor Vows Nursing Home Law: Urges Background Checks to Block Hiring of Criminals,” New York Daily News, August 12, 2002


� “Nursing Home Hires Convicts,” New York Daily News, September 16, 2002 


� In his comments, Attorney General Spitzer includes the District of Columbia in the number of states with criminal background checks.


� Id.
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