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THE COUNCIL

REPORT OF THE INFRASTRUCTURE DIVISION

MARCEL VAN OOYEN, LEGISLATIVE DIRECTOR and DEPUTY CHIEF OF STAFF

COMMITTEE ON HOUSING AND BUILDINGS

Hon. Madeline Provenzano, Chair

March 22, 2005

INT. NO. 149-A:
By:  Council Members Vallone Jr., Addabbo Jr., Gerson, Koppell, Nelson, Recchia Jr., Yassky, Moskowitz, Gallagher, Quinn, Martinez, Monserrate, Gentile, Fidler, Avella, Liu, Oddo and The Speaker (Council Member Miller).

TITLE:
To amend the administrative code of the city of New York, in relation to maintenance of records regarding the issuance of alteration permits for cellular telephone antennas and equipment.

ADMINISTRATIVE CODE:
Amends Title 27 of the administrative code by adding a new section 27-191.1.

BACKGROUND AND INTENT:
Today the Committee on Housing and Buildings will conduct a hearing on Proposed Int. No. 149-A, which would require the Commissioner of Buildings to maintain a list of permits issued for the erection or placement of antennas used for cellular phone service.  The Committee expects to hear testimony from the Department of Buildings, cellular service providers, community groups, and other interested persons with regards to this amended bill.  The Committee has conducted two hearings with regards to this legislation.  The last hearing occurred on February 15, 2005 and the first hearing occurred on April 30, 2004.  The first hearing was conducted jointly, with the Health Committee on the original version of Int. No. 149.

Currently, the Department of Buildings requires permits for the erection or placement of antennas, but the permits required are alteration permits and there is not a separate category of permits for cellular telephone technology.  On July 1, 1998, the Department issued Technical Policy and Procedure Notice #5/98, Issuance #540 (hereinafter “TPPN”) that stated that cellular antennas are not regulated by the zoning resolution.  The installation of antennas and related equipment merely requires the filing of an alteration application and the issuance of a permit.

The TPPN declares, “cellular telephony has become a prevalent form of communication essential to the public interest” and companies wishing to install antennas and related equipment should be treated “with the deference accorded to other public utilities.”  The placement of this cellular technology is not subject to zoning.  In Part A, the TPPN establishes the exemption from the Zoning Resolution of the City of New York and sets four criteria for antennas:

1. The antennas must be attached to a building or other structure that has a use independent of supporting the antennas.

2. The antennas may not extend higher than six feet above the roof (or parapet, penthouse, or bulkhead, if applicable).

3. The antennas shall each have an area of no more than 8.45 square feet or one meter in diameter.

4. The related cellular equipment must not occupy more than five percent of the floor area on a zoning lot or 400 square feet.

Part B of the TPPN addresses the Building Code and states that the installation of cellular antennas and related equipment requires the filing of an alteration permit.  Plans must show all cellular equipment already located in or on the building, as well as:

1. The location, size, and height of all proposed cellular equipment and antennas;

2. Structural support and mounting details of all proposed equipment and antennas; and

3. A calculation of the cumulative floor area and the dimensions of the room occupied by existing and proposed cellular equipment in the building.

Although the TPPN clearly requires permits for antennas, the permits are absorbed into the previously existing general category of alteration permits.  Int. No. 149-A would create a segregated list of this type of alteration permit.

Public Policy, Preemption and the Telecommunications Act of 1996

The Telecommunications Act of 1996
 provided for the first major overhaul of telecommunications law in approximately 62 years.
  According the Federal Communications Commission (FCC), the goal of the law was to allow anyone to enter any communications business and to permit any communications business to compete in any market against any other communications business.
  The law grants the FCC the authority, after appropriate notice and public comment, to preempt the enforcement of any statute, regulation, or legal requirement that has been deemed to be in violation of the general prohibition on restricting the ability of a interstate or intrastate telecommunications carrier to provide telecommunications service.
  The law was not intended to interfere with the ability of a state or local jurisdiction to manage the public rights-of-way or to require fair and reasonable compensation from telecommunications providers, on a competitively neutral and nondiscriminatory basis, for use of public rights-of-way on a nondiscriminatory basis, if the compensation required is publicly disclosed by such jurisdiction.

Furthermore, there are additional provisions of the Telecommunications Act of 1996 that specifically address mobile services with regards to facilities siting.
  Although the Act preserves the authority of local jurisdictions with regards to zoning decisions regarding the placement, construction and modification of personal wireless service facilities,
 such local jurisdiction is not to unreasonably discriminate amongst providers of basically equivalent services
 and such local jurisdiction is not to prohibit or have the effect of prohibiting the provision of personal wireless services.
  Accordingly, the record keeping requirements contained in this bill are not designed to impede upon or restrict cellular communication service.

Int. No. 149

Section one of Int. No. 149 amends section 27-191 of the Administrative Code. The provision adds a requirement that the Commissioner of Buildings maintain a separate list of alteration permits that have been issued for the “erection or placement of an antenna used to provide cellular telephone or similar service or any structure related to such service.”  At a minimum, the list should contain the name, business address and telephone number of the applicant, date of application, date the permit was issued, the location for which the permit was issued, and the number of permits “issued for such purpose at the same location or within two hundred fifty feet of such location.”
Bill section two of Int. No. 149 contains the enactment clause and provides that the local law will take effect 30 days after it is enacted.

Amendments to Int. No. 149

Bill section one of Int. No. 149 was amended to create a new section 27-191.1 in the Administrative Code entitled “List of permits for cellular antenna to be maintained” which would replace the amendments to the existing provisions of section 27-191 that had been contained in the original bill.  This new section 27-191.1 would provide that the list also include the address of the premises, the zoning district, whether residential, commercial or manufacturing.  The A-version also requires that the list include the number of permits issued for such purpose at the same location.  Earlier language in Int. No. 149 that required an accounting of the permits within two hundred fifty feet of such location to be listed has been eliminated.  The A-version now makes it clear that the requirement to maintain this separate list would begin upon the date that the new section 27-191.1 takes effect and hence would not require the Department of Buildings to keep a separate list of all alteration permits for cellular antenna that were ever authorized by the agency over the course of previous years.  The A-version also provides that this newly required list would be made available to the public upon request between regular business hours and that such list would also be available to the public on the Internet on a 24-hour basis.

Bill section two was amended to provide that this local law take effect ninety days after enactment as opposed to 30 days after enactment, and reiterates the requirement that the law shall apply to permits issued on and after the effective date.
Additional modifications

The opening clause of bill section one was amended to clarify that new section 27-191.1 would be added to Article 19 of Subchapter one of Chapter one of Title 27 of the Administrative Code.

Update

On Tuesday, March 22, 2005, the Committee adopted this legislation by a vote of six in the affirmative, zero in the negative and two abstentions.

Accordingly, the Committee recommends its adoption.

� 47 U.S.C.A. §§151 et seq.  The official citation is: Telecommunications Act of 1996, Pub. LA. No. 104-104, 110 Stat. 56 (1996).  The text in ASCII format can be found at � HYPERLINK "http://www.fcc.gov/Reports/tcom1996.txt" ��http://www.fcc.gov/Reports/tcom1996.txt� .


� � HYPERLINK "http://www.fcc.gov/telecom.html" ��http://www.fcc.gov/telecom.html� 


� Id.


� 47 U.S.C.A. §253.


The relevant text of the Telecommunications Act of 1996 (emphasis added) with regards to preemption is provided below:





SEC. 253. REMOVAL OF BARRIERS TO ENTRY.


  (a) IN GENERAL- No State or local statute or regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.


  (b) STATE REGULATORY AUTHORITY - Nothing in this section shall affect the ability of a State to impose, on a competitively neutral basis and consistent with section 254, requirements necessary to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers.


  (c) STATE AND LOCAL GOVERNMENT AUTHORITY- Nothing in this section affects the authority of a State or local government to manage the public rights-of-way or to require fair and reasonable compensation from telecommunications providers, on a competitively neutral and nondiscriminatory basis, for use of public rights-of-way on a nondiscriminatory basis, if the compensation required is publicly disclosed by such government.


  (d) PREEMPTION - If, after notice and an opportunity for public comment, the Commission determines that a State or local government has permitted or imposed any statute, regulation, or legal requirement that violates subsection (a) or (b), the Commission shall preempt the enforcement of such statute, regulation, or legal requirement to the extent necessary to correct such violation or inconsistency.


  (e) COMMERCIAL MOBILE SERVICE PROVIDERS- Nothing in this section shall affect the application of section 332(c)(3) to commercial mobile service providers.


  (f) RURAL MARKETS- It shall not be a violation of this section for a State to require a telecommunications carrier that seeks to provide telephone exchange service or exchange access in a service area served by a rural telephone company to meet the requirements in section 214(e)(1) for designation as an eligible telecommunications carrier for that area before being permitted to provide such service. This subsection shall not apply--


(1) to a service area served by a rural telephone company that has obtained an exemption, suspension, or modification of section 251(c)(4) that effectively prevents a competitor from meeting the requirements of section 214(e)(1); and


(2) to a provider of commercial mobile services.


� Id.


� 47 U.S.C.A. §332(c)(7).


The relevant text of the Telecommunications Act of 1996 is provided below:





SEC. 704. FACILITIES SITING; RADIO FREQUENCY EMISSION STANDARDS.


  (a) NATIONAL WIRELESS TELECOMMUNICATIONS SITING POLICY- Section 332(c) (47 U.S.C. 332(c)) is amended by adding at the end the following new paragraph:


  `(7) PRESERVATION OF LOCAL ZONING AUTHORITY - 


  (A) GENERAL AUTHORITY- Except as provided in this paragraph, nothing in this Act shall limit or affect the authority of a State or local government or instrumentality thereof over decisions regarding the placement, construction, and modification of personal wireless service facilities.


  (B) LIMITATIONS - 


  (i) The regulation of the placement, construction, and modification of personal wireless service facilities by any State or local government or instrumentality thereof--


	(I) shall not unreasonably discriminate among providers of functionally equivalent services; and


	(II) shall not prohibit or have the effect of prohibiting the provision of personal wireless services.


  (ii) A State or local government or instrumentality thereof shall act on any request for authorization to place, construct, or modify personal wireless service facilities within a reasonable period of time after the request is duly filed with such government or instrumentality, taking into account the nature and scope of such request.


  (iii) Any decision by a State or local government or instrumentality thereof to deny a request to place, construct, or modify personal wireless service facilities shall be in writing and supported by substantial evidence contained in a written record.


  (iv) No State or local government or instrumentality thereof may regulate the placement, construction, and modification of personal wireless service facilities on the basis of the environmental effects of radio frequency emissions to the extent that such facilities comply with the Commission's regulations concerning such emissions.


  (v) Any person adversely affected by any final action or failure to act by a State or local government or any instrumentality thereof that is inconsistent with this subparagraph may, within 30 days after such action or failure to act, commence an action in any court of competent jurisdiction. The court shall hear and decide such action on an expedited basis. Any person adversely affected by an act or failure to act by a State or local government or any instrumentality thereof that is inconsistent with clause (iv) may petition the Commission for relief.


  (C) DEFINITIONS- For purposes of this paragraph--


  (i) the term `personal wireless services' means commercial mobile services, unlicensed wireless services, and common carrier wireless exchange access services;


  (ii) the term `personal wireless service facilities' means facilities for the provision of personal wireless services; and


  (iii) the term `unlicensed wireless service' means the offering of telecommunications services using duly authorized devices which do not require individual licenses, but does not mean the provision of direct-to-home satellite services (as defined in  section 303(v)).


� 47 U.S.C.A. §332(c)(7)(A).


� 47 U.S.C.A. §332(c)(7)(B)(i)(I).


� 47 U.S.C.A. §332(c)(7)(B)(i)(II).
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