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Introduction


Today, the Committee is conducting its first hearing on Introductory Bill Number (“Int. No.”) 171, relating to the City’s campaign finance laws.  The Committee expects to hear testimony from those who have had direct experience with and ample knowledge of the Campaign Finance Program (the “Program”), including the Campaign Finance Board (the “Board”), election attorneys, and good government groups.  In addition, the members of the Committee, as participating candidates, have each had their own experiences with the Program, which will assist in guiding today’s hearing.

Background and Intent

Established by the Council in 1988, the Campaign Finance Program (“Program”) has proven itself a model for the nation and a first-rate example of successful campaign finance reform.  The original legislation laid the foundation for landmark campaign finance reform in New York City.  Its objectives were to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  The legislation contained four hallmark features, including voluntary participation by candidates, matchable public funds, individual contribution limits, and total campaign expenditure limits.


Since its inception, the Council has built upon the legislation’s foundation by enacting various amendments.  In 1996, the Council enacted legislation that required all participating candidates for citywide office to take part in public debates.
  In 1998, the Council enacted legislation that, among other things, lowered the contribution limits, limited use of a candidate’s personal funds, and placed restrictions on expenditures for transitional and inaugural activities.
  In 2001, the Council enacted legislation, and the voters passed a referendum, that banned corporate contributions and increased the matching rate to four public dollars for every one dollar of a “matchable contribution” raised by a participating candidate.


All in all, the Program has been remarkably successful in enhancing democracy by achieving its goals of campaign finance reform.  By various reports and statistics, a broader spectrum of candidates have been able to run for local office regardless of their access to wealth, testimony of which may be given by a number of our own Council Members.  A greater number of City voters are making small contributions to local campaigns, particularly so since the implementation of the four to one matching rate.


In keeping with the Council’s tradition of zealously maintaining and improving the Program’s successes, the Committee is once again considering amendments that aim to further enhance campaign finance reform.  Specifically, Int. No. 171 sets forth how the board should go about addressing violations allegedly committed by participating candidates, and the penalties that should be imposed for varying degrees of infractions.  It also aims to clarify areas of the law that have been heretofore murky, such as “winding-down” campaign expenditures, joint campaigning, and candidate endorsements.


By these clarifications, Int. No. 171 aims to make the Program more fair and attractive to candidates on the one hand, yet more effective in detecting fraudulent use of public matching funds on the other.  This is a difficult balance.  The Committee, however, expects that today’s hearing will serve as a useful step towards achieving such balance.

Analysis of Int. No. 171
Due Process

Quasi-Judiciary Review:  Unlike other City agencies, which answer to the Mayor, the Campaign Finance Board acts in an independent and non-partisan manner so that it is able to carry out its functions with integrity and without undue influence by the local political power structures.


However, this independent arrangement also creates a situation where the Board may act in relatively unchecked fashion as judge, jury and punishing agent.  Most City agencies must use independent hearing officers from the City’s Office of Administrative Trials and Hearings to adjudicate violations.  This mandate has ensured an impartial forum, untainted by ex parte communications with agency staff or other potential conflicts.
  By contrast, the Charter did not require these safeguards for the Campaign Finance Board, giving it instead the power to adjudicate alleged violations while also permitting it to serve other administrative functions within the program.


Borrowing in part from the City’s Administrative Procedure Act and in part from the Board’s already existing rules, these amendments bring together a clearly outlined procedure, including the commencement of a complaint, its investigation, opportunity for conciliation, hearings, initial determinations, and appeal.  See Int. No. 171 § 6.


Penalties:  With respect to penalties for violating the campaign finance laws, Int. No. 171 aims to define more clearly the different types and degrees of infractions, and tailor the penalties accordingly.  This shall provide clearer notice than presently exists to candidates of the consequences for running afoul of the campaign finance laws.  See Int. No. 171 § 7.


Advisory Opinions and Rulemaking:  With respect to questions a candidate may have about program compliance, Int. No. 171 requires the Board to respond to a candidate’s request for an advisory opinion within a reasonable period.  See Int. No. 171 § 4 [proposed Admin. Code § 3-708(7)].  No candidate should have his campaign stymied by making earnest efforts to comply with the Program.  Yet this situation has occurred on occasion when a candidate had been waiting an inordinate amount of time for an advisory opinion from the Board.  This provision, rather, aims to reward candidates for making earnest efforts to comply with the Program.


Given that advisory opinions can be time consuming and difficult, Int. No. 171 also aims to make them less necessary by encouraging the Board to promulgate more rules.  As such, Int. No. 171 explicitly directs the Board to regularly consider whether new rules should be promulgated or existing rules clarified.  See Int. No. 171 § 10.


Computer Software Compliance:  Int. No. 171 requires the Board to provide notice to all participating candidates of any update of accounting and compliance software (currently referred to as C-SMART) that they will be required to use.  See Int. No. 171 § 4.  The intent here is to give participating candidates fair warning to upgrade their software before the Board imposes a fine for failing to do so.


Audits:  Int. No. 171 provides reasonable time frames within which the Board must complete its preliminary audit.  See Int. No. 171 § 5.  This provision, on one hand, aims to hasten the pace of audits that may reveal a misuse of public funds.  On the other hand, it also prevents participating candidates from being unfairly tainted by an outstanding and prolonged audit that may ultimately reveal no wrongdoing.

Substantive Clarifications

Joint Campaign Activities and Endorsements:  The campaign finance laws have been unclear with respect to a participating candidate’s political activity on behalf of another candidate.  A candidate has a legitimate first amendment right to endorse and campaign for other candidates.  This political activity is also useful to voters, who often factor candidates’ affiliations and endorsements into their decisions.  Yet, candidates may improperly piggyback on such activity as free and unregulated electioneering for their own campaigns.  Int. No. 171 therefore describes permissible conduct and sets forth requirements relating to joint campaigning, and candidate appearances and endorsements.  See Int. No. 171 §§ 8, 9.


Winding Down Expenditures:  Another area of confusion among participating candidates lies with “winding down” expenses connected with closing a campaign.  Often, the Board has disallowed public funds for post-election parties and other expressions of appreciation to campaign supporters.  Int. No. 171 includes these items as legitimate “winding down” expenditures to include, in addition to telephone and moving expenses, campaign worker salaries, thank you letters to “contributors, campaign workers, and others who have directly communicated their support,” and events to thank campaign workers.  See Int. No. 171 §§ 2, 3.

Petitioning Expenditures

The Campaign Finance Act permits the use of public funds in furtherance of ballot petition drives as this is a “qualified campaign expenditure” in furtherance of a candidate’s nomination for election or election.
  Petitioning by candidates is also a State law requirement under the Election Law.  The Act therefore exempts this kind of expenditure from the expenditure limitations as it does for all expenditures made for the purpose of complying with the City campaign finance or State election laws.


Int. No. 171 only adds to these provisions that the Board shall presume that certain designated amounts are legitimately used for petitioning drives, and the Board may not audit such expenditures unless they exceed these designated amounts.  See  Int. No. 171 § 3.  The provision intends to relieve the Board from performing unnecessary audits, which should in turn free time for pursuing more serious situations of suspected misuse of funds.

Effective Date

Int. No. 171, if enacted, shall become effective immediately.
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