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To amend title 22 of the administrative code of the City of New York, in relation to the regulation of public wholesale markets.
Administrative Code: 
Amends subdivision (h) of §22-251; amends subdivision (a) of §22-253; amends §22-255; amends §22-256; amends §22-257 by lettering the existing section as subdivision (a) and by adding a new subdivision (b); amends subdivisions (b) and (c) of §22-264; amends subdivision (b) of §22-265; adds a new §22-262.1; amends §22-214 by lettering the existing section as subdivision (a) and by adding a new subdivision (b); and amends subdivision (d) of §22-216.

Background and Intent:


This bill amends certain sections of Local Law 28 of 1997, the “Public Markets” law (Adm. Code §§22-251 through 22-269), with respect to the regulation of public wholesale markets, and Chapter 1-A of title 22 of the Administrative Code, the “Fulton Fish Market” law (Adm. Code §§22-201 through 22-226).
Background of Local Law 28

Passed in May 1997 Local Law 28, which added Chapter 1-B to Title 22 of the Administrative Code (§§22-251 through 22-269), was intended to expand the City’s ability to regulate the operations of public wholesale markets by directly regulating the activities of businesses and workers at the markets through the Department of Business Services (“Department” or “DBS”). The markets covered by Local Law 28 are the Hunts Point Food Distribution Center and the Bronx Terminal Market in The Bronx; the Brooklyn Terminal Market and the Brooklyn Wholesale Meat Market in Brooklyn; and the Gansevoort Meat Market in Manhattan. Pursuant to §22-266 of the Administrative Code (“Adm. Code” or “Code”), the Department issued rules in August 1997 contained in Chapter 1, Subchapters A, A-1, C and D of Title 66 of the Rules of the City of New York (66 RCNY).
The purpose of Local Law 28 was to help eliminate the well-documented influence of organized crime on the markets, which for decades had inflated costs to legitimate businesses and consumers and deprived the City of revenues.  Local Law 28 requires a “wholesale trade association”, “wholesale business” or “market business”, and representatives of any labor organization/union, that represents or seeks to represent employees of businesses that are required to register, to register with the Department and requires the employees of such a business to obtain photo identification cards from the Department. 

The registration for wholesale or market business, wholesale trade association and labor unions is valid for three years and renewable every three years, (Adm. Code §22-256; 66 RCNY §1-18(a) and §1-20.2(b)), and the registration fee for each wholesale or market business, wholesale trade association and labor organization/union and for each officer required to register is $300 (66 RCNY §§1-18(b), 66 RCNY §1-20.2(c)).  Employees and principals of these businesses must obtain photo identification cards, Adm. Code §22-252, which must be in the possession of the cardholder when in a market. 

Local Law 28 provides that when the Commissioner has reasonable cause to believe that an applicant for a photo identification card “lacks good character, honesty and integrity,” the card need not be immediately issued and further investigation of the applicant is authorized. Adm. Code §22-252(d).  The Commissioner is also authorized to deny the photo identification card where an applicant has failed to provide necessary information or fails to demonstrate eligibility.  

Where the Commissioner has “reasonable cause” to believe that a principal of a wholesale or market business lacks good character, honesty and integrity, the Commissioner has the authority to require all of the principals of that business to be fingerprinted, be required to provide background information and be interviewed by staff of the Department of Investigation (“DOI”) or the Department. Adm. Code §22-259. 

A “visitor” to the market, defined as a person not engaged in or employed by a wholesale or market business, Adm. Code §22-251(i), is required to obtain a “visitor pass” from the Commissioner or his designee to enter a public wholesale market (other than a market that was routinely open to public access for a year prior to the effective date of Local Law 28). Adm. Code §22-255.  A visitor pass may be denied to those whose presence may constitute a “threat to the orderly operation of the market” or if an applicant has failed to provide information required by the Commissioner. Adm. Code §22-255.  A visitor pass may not, however, be denied to a “representative of a labor union or organization solely because such person seeks to engage in the lawful exercise within a public wholesale market of an activity protected under the provisions of the National Labor Relations Act, 29 U.S.C. §141 et seq.” Adm. Code §22-255. 
A violation of the provisions of Chapter 1-B could subject a person to a civil penalty of up to $10,000. Adm. Code §22-258(a). Violators of the registration or identification card provisions could be subject to a criminal penalty of up to $10,000 per day and/or six months imprisonment in addition to a civil penalty of up to $5,000 per day. Adm. Code §22-258(b).  In addition, wholesale businesses, market businesses and employees may be denied registration or photo identification cards or could have their registration, photo identification cards and the right to do business in a market suspended or revoked. Adm. Code §22-260.

There is an ongoing obligation on the part of all registrants and photo identification card holders to update the Commissioner on any information that may have a bearing on their continued ability to do business in the market. Adm. Code §22-253(b)(iv).  Under the Department’s rules, there is a ten-day period in which to do this and the failure to do so may result in the revocation or suspension of a registration or photo identification card. 66 RCNY §1-20.3(c) and §1-20.5(c).

Local Law 28 also establishes an administrative procedure for the Commissioner to follow for the denial, suspension and revocation of registrations, issuance of photo identification cards and disqualification of wholesale or market businesses and their principals and labor unions/organizations and their officers. Adm. Code §22-253, §22-259, §22-260, §22-264 and §22-265. A union officer may seek arbitration of a decision by the Commissioner to disqualify such union officer from holding office. 

The current arbitration procedure contained in Local Law 28 requires the Commissioner to designate five arbitrators from a list of those approved by the City’s Office of Collective Bargaining and the union officer may choose one from that group of five. Adm. Code §22-264(c). In addition, the Commissioner has emergency authority to suspend registrations and photo identification cards where there is “reasonable cause to believe that the operation of any business or the presence of any person in a public wholesale market creates an imminent danger to life or property or to the orderly and lawful operation of the market.”  Adm. Code § 22-261.


Adm. Code §22-269 requires the Department to report to the Council one week after the release of the Mayor’s Management Report (MMR) each year on the enforcement of this local law, including information on criminal activities at the markets and prosecution of those activities; the denial, suspension or revocation of registrations or photo identifications; and Department expenditures and fees collected.

Oversight Hearing Findings 

On October 15, 1998, the Committee held an oversight hearing on the implementation of Local Law 28 and the Department’s report to the City Council.  Testimony was presented by the following persons at the hearing:  Frank Maas, Deputy Commissioner, Public Markets Project (DBS/DOI); Mark Perrone, Vice-President and Regional Director, United Food and Commercial Workers (UFCW) International Union; Brian McLaughlin, President, Central Labor Council; Frank Mangan, UFCW Local 359; and Gene Szuflita, Counsel for UFCW Local 174.


The Department’s Markets Report (“Report”) indicated that in February 1998 the Department determined that Local Law 28 should first be implemented at the New York City Terminal Market (“Hunts Point Market”). Adm. Code §22-268(a), 66 RCNY §1-11.  The Department entered into a written agreement with the Hunts Point Terminal Product Cooperative Association, Inc. (“Coop”) designating the Coop as the Department’s agent for the issuance of visitor passes and temporary photo identification cards for all officers, principals, employees and agents of wholesale and market businesses at the Hunts Point Market. Adm. Code §22-255, 66 RCNY §1-16.


The Report indicated that the Department had focused its attention first on the wholesaler applications and had received applications from eighty (80) wholesalers, twelve (12) market businesses, one trade association, two labor unions and forty-five (45) labor union officers.

Committee Hearings on Int. No. 459


On October 29, 1998 the Committee held its first hearing on Int. No. 459 and received testimony from Mr. Maas on behalf of the Administration and from Mr. Perrone on behalf of the UFCW.



Based upon the testimony and after a series of negotiating meetings with the Administration, Int. No. 459-A was amended to respond to a number of the Administration’s concerns and to include new provisions that they requested.

On August 10, 1999 the Committee held a hearing on Proposed Int. No. 459-A and received testimony from William Dano and Richard Lipsky, on behalf of the UFCW, and Roland Evans and Laura Schubert, workers from UFCW Local 174.  The Committee also received a Memorandum in Opposition from the Mayor’s Office of City Legislative Affairs despite the amendments made to address the Administration’s concerns. 

Analysis of Bill

Section 1

Section 1 of the bill amends the definition of “Public wholesale market” contained in subdivision (h) of §22-251 of the Adm. Code, to include any building, structure or other place owned “or under lease” by the city or located on property owned “or under lease” by the city and that the market “shall continue to be public property” even if leased to a non-governmental body.  This section also defines the term of “place of business of a wholesale business or market business” to mean any “building, structure, stall or other area, or any part thereof, within the public wholesale market that is leased, operated, managed or used exclusively by such wholesale business or market business.”

The purpose of this provision is to clarify (1) that a City owned market remains public property even if leased by the City to a non-governmental entity and (2) defines the area for the purpose of section 3 of the bill where lawful picketing or other labor activity may take place as that area within the public wholesale market where a wholesale business or market business actually conducts business and may not be limited to areas outside of the market.

Section 2 


Section 2 of the bill amends subdivision (a) of §22-253 of the Code by adding that a wholesale or market business report any changes in ownership or “other material changes in the information” previously provided to the Commissioner “within thirty days thereof.” Currently the DBS rules allow 10 days to report changes. 66 RCNY §1-13(b).  The purpose of this section is to allow for a more reasonable reporting period but does not alter what information must be reported.


The Committee received testimony from Mr. Maas on October 29, 1998 that the Administration had no objection to the extension of this time period.  
Section 3


Section 3 of the bill amends §22-255 of the Adm. Code to specify that a visitor pass may not be denied to a representative of a labor union/organization engaged in the lawful exercise of activities authorized by the National Labor Relations Act (29 U.S.C. §141), including lawfully picketing a “place of business of a wholesale business or market business in connection with a legitimate labor dispute” within the public market (see discussion of bill Section 2, supra.), except as may otherwise be prohibited by law, but that a labor union representative “shall not impede any reasonable measure undertaken by a police officer or authorized employee of the department intended to control vehicle and pedestrian traffic within such public wholesale market or upon any street, avenue, parkway, plaza, square or other public place designated as a public market.”  

While it is the Committee’s belief that picketing within public wholesale market property is expressly allowed under the current provisions of Local Law 28 and the National Labor Relations Act, the first amendment seeks to clarify that such right exists and may be conducted at the individual wholesale or market business location within public wholesale market.  The intention of the latter amendment is to assure that even lawful picketing does not impede the flow of goods and people within the public markets and was added to address a specific concern raised by the Administration.

Currently this section of the Code only allows the Commissioner or his/her designee to deny a visitor pass and entry into a market to any persons whose presence may constitute a threat to the orderly operation of the market or if they fail to provide information required by the Commissioner.  However, while under the current provision a visitor pass may not be denied to a representative of a labor union/organization engaged in the lawful exercise of activities authorized by the National Labor Relations Act (29 U.S.C. §141) within the public market, the Committee previously was presented with testimony that the current provision were not sufficient to protect labor union representatives from exercising their rights under the law. An example was cited and confirmed by the Department in which workers seeking to place pickets within the public market were told by the Department’s designee at the Hunts Point Market that they would be considered trespassers and subject to arrest if they continued these activities within the market property.

Section 4 

Section 4 of the bill amends §22-256 of the Code of the City of New York to correct a typographical error.
Section 5

   Section 5 of the bill amends §22-257 of the Code by numbering the existing section as subdivision (a) and by adding a new subdivision (b) to allow an employee an affirmative defense that he/she was acting within the scope of his or her employment pursuant to the instruction given by the employer in any civil or administrative proceeding against an employee for an alleged violation of Local Law 28 or any market rules. The employee would have the burden of proving that he/she was acting within the scope of his or her employment pursuant to the instruction given by the employer to successfully utilize the defense in any proceeding.

The Committee was presented with testimony about market employees who were fined while performing duties in the scope of their employment and under direct orders of their wholesale or market business employer.  The first example was of an employee fined $500 for his employer’s failure to have insurance on a forklift he was operating.  The second example was that of an employee fined $5,000 for placing fish pallets on the sidewalk outside the employer’s building stall pursuant to an order by his employer.

This affirmative defense, as provided in the subdivision, will not be applicable to a violation of two sections of this chapter: the failure to possess and/or display a required photo identification card (section 22-252) and the failure to surrender a identification card when required to do so (section 22-262).  Those violations are so significant to maintaining the integrity of market operations and the regulatory structure as to warrant liability even if committed at the employer’s request.  

It is important to note that the affirmative defense is available only with respect to civil and administrative proceedings, not criminal proceedings, and only for violations of Chapter 1-B of Title 22 of the Code and its rules.  Therefore, this provision does not preclude criminal, civil or administrative proceedings under any other provision of law.

The concept for the affirmative defense was first presented to the Council staff by the Administration during the course of negotiations on this bill and was added in response to their suggestion.  This section strikes an appropriate balance between fairness to the employee and the operation of the public markets.
Section 6

Section 6 of the bill amends subdivisions (b) and (c) of §22-264 of the Adm. Code to allow a labor union or organization to report changes in the extensive information required by subdivision (b) within “thirty days” and to establish a new arbitration procedure which may be used when the Commissioner seeks to disqualify a labor union officer from holding office (subdivision (c)). 

Currently, subdivision (b) requires that any changes in the information required be reported “forthwith” to the Commissioner, although Department rules allow this to be done within ten days. 66 RCNY §1-20.3(c). This amendment is a reasonable expansion of the reporting period and makes the reporting requirements uniform for all parties required to register pursuant to the chapter.

The Committee received testimony from Mr. Maas on October 29, 1998 that the Administration had no objection to the extension of this time period. 

A union officer may invoke the arbitration procedure when the Commissioner seeks to disqualify the labor union officer from holding office. The current arbitration procedure authorizes the Commissioner to “designate” five arbitrators from a list approved by the City’s Office of Collective Bargaining and the union officer selects one from that group. 

Labor representatives previously testified to the Committee that this system is fundamentally unfair in that the potential exists for the Commissioner to select from the master list of arbitrators only those who may have a bias on behalf of the City and/or against the accused union officer or labor union. 

This new procedure would require the Director of the City’s Office of Collective Bargaining to prepare a list of fifteen arbitrators selected “at random” from the approved list of the Office of Collective Bargaining.  The Director would than present the first five names selected to the suspended person and Commissioner.  Each will have five business days to strike a name from the list of arbitrators starting with the suspended officer. The parties shall have two business days to jointly appoint an arbitrator from the list. If the parties cannot jointly select an arbitrator, each party, starting with the suspended party, shall have two business days to strike an additional name from the list. The remaining arbitrator shall then be appointed as arbitrator and establish a schedule for the proceeding.

In the event that such arbitrator declines the appointment or is otherwise unable to accept the appointment, the Director of the Office of Collective Bargaining shall present the next five names on the list of arbitrators previously selected and the same selection procedure described above shall be used.  In the event that the arbitrator from this second group declines or is otherwise unable to serve, the suspended person shall select an arbitrator from the remaining group of five names.

Section 7

Section 7 of the bill amends subdivision (b) of §22-265 of the Code to require a wholesale trade association to report any material changes in the information required pursuant to the subdivision to the Commissioner “within thirty days thereof.”  The purpose of this section is to make reporting requirements uniform for all parties required to register pursuant to the chapter.  See discussion of bill sections 2 and 6 above.

Section 8


Section 8 of the bill amends Chapter 1-B of title 22 of the Administrative Code of the City of New York by adding a new section 22-262.1 to provide for the seizure and forfeiture of a vehicle or other property or equipment owned, rented or leased by an employer who is not properly registered or fails to report certain information.


This provision generally mirrors the seizure and forfeiture language contained in §22-220 of Local Law 50 of 1995, which regulates the Fulton Fish Market and other seafood distribution areas.

The concept for this provision was presented to the Council by the Administration during the course of negotiations on this bill and was added in response to their suggestion.
Section 9

Section 9 of the bill amends §22-214 of the Code, added by Local Law 50 of 1995, by numbering the existing section as subdivision (a) and by adding a new subdivision (b) to allow an employee an affirmative defense that he/she was acting within the scope of his or her employment pursuant to the instruction given by the employer in any civil or administrative proceeding against an employee for an alleged violation of Local Law 50 or any market rules. The employee would have the burden of proving that he/she was acting within the scope of his or her employment pursuant to the instruction given by the employer to successfully utilize the defense in any proceeding.

The affirmative defense, as provided in the subdivision, shall not be applicable to a violation of certain sections of this chapter: the failure to possess and/or display a required photo identification card (section 22-203), the failure to surrender an identification card when required (section 22-219(b)), overcharging for loading and unloading (sections 22-204(e) and 22-206(e)), providing loading or unloading services that the Department of Business Services provides (section 22-208(c))  and interfering with loading or unloading services (section 22-215(b)(ii) and (iii)).

Those violations are so significant to maintaining the integrity of market operations and the regulatory structure as to warrant liability even if committed at the employer’s request.  

It is important to note that the affirmative defense is available only with respect to civil and administrative proceedings, not criminal proceedings, and only for violations of Chapter 1-B of Title 22 of the Code and its rules.  This does not preclude criminal, civil or administrative proceedings under any other provision of law.
The concept for the affirmative defense was first presented to the Council staff by the Administration during the course of negotiations on this bill and was added in response to their suggestion.  This section strikes an appropriate balance between fairness to the employee and maintaining the integrity in the market’s operation.  This section also makes Local Laws 50 and 28 consistent.
Section 10

Section 10 of the bill amends subdivision (d) of §22-216 of Local Law 50 of 1995 to require an applicant for registration as a wholesaler or seafood deliverer within the Fulton Fish Market or other seafood distribution area to provide information to the Commissioner as to its financial responsibility to conduct the business for which such registration is required.


Currently §22-216 requires applicants submitting a licensing proposal pursuant to Chapter 1-A (for loading and unloading businesses only) to submit information demonstrating their financial responsibility to conduct business in the market but not as to wholesalers or seafood deliverers who must be “registered” but not “licensed”.  A license may be withheld if the applicant is deemed not financially responsible.  This provision would make the reporting of financial information applicable to an applicant for “registration” as a wholesaler or seafood deliver and allow the denial of registration for lack of financial responsibility. 

The concept for this provision was presented to the Council by the Administration during the course of negotiations on this bill and was added in response to their suggestion.

Section 11

This section contains a severability clause.

Section 12

Section 12 makes the proposed legislation effective immediately. 

Amendments to Int. No. 459
Section 1 



The redefinition of “Officer”, contained in subdivision (f) of §22-251 of the Adm. Code, which would have limited registration of union officers to “any person holding any one of the three highest elected positions within a labor organization or union”, was removed from the bill.  Therefore, there is no change as to which union officers must register under the chapter.

Section 2



The new subdivision (b) of §22-255 of the Adm. Code to expressly guarantee the right to engage in “peaceful and lawful picketing” on and in public wholesale market property “in connection with a legitimate labor dispute notwithstanding any other provisions of any lease, contract or agreement” was revised and in a more refined approach incorporated into section 3 of the current bill.
Section 3



The new subdivision (c) of §22-258 of the Adm. Code, which would have expressly exempted employees of wholesale or market businesses from any liability for civil penalties for the failure of their employer to comply with requirements for “licensing and insuring of building, vehicles or other equipment or proper operation of the business” was removed from the bill.  It has been replaced by the creation of an affirmative defense with exceptions to the availability of the defense particularized for Local Law 28 and the Fulton Fish Market.  This is specifically described in the discussions of sections 5 and 9 of the current bill.

Section 4



The provision in paragraph (ii) of subdivision (a) of §22-264 of the Adm. Code, which would have required a labor union/organization to register only once rather than every three years was removed from the bill and the three year registration cycle remains. 

Section 5



Subdivision (b) of §22-264 of the Adm. Code to allow a labor union or organization to report changes in information, required by the subdivision, within “thirty days” is now contained in section 6 of the bill.  

Subdivision (c) of §22-264 of the Adm. Code which would have amended the existing arbitration procedure to require the Commissioner to select five arbitrators “at random” from a list approved by the City’s Office of Collective Bargaining when a union or labor organization officer chose to appeal a determination by the Commissioner to disqualify such officer from holding office has been amended.  It is now contained in section 6 of the bill and is described in the discussion of that section above. 
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