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OVERSIGHT: New York City Empire Zones

I
Introduction:  

On Monday, September 24, the Committee on Economic Development, chaired by Council Member Thomas White Jr. will hold an oversight hearing entitled” “New York City Empire Zones.” Those invited to testify include the New York City Department of Small Business Services, the Mayor’s Office of Industrial and Manufacturing Businesses, the Empire State Development Corporation, New York City Empire Zones coordinators and, small business advocates.  

II
History of the Empire Zones 
Empire Zones are designated areas in the State that offer tax benefits and incentives to encourage economic development, business investment, and job creation.  Pursuant to State Law,
 the goal of the Empire Zone Program (“the Program”) is to create jobs and stimulate private investment in new or existing businesses in order to alleviate problems in impoverished areas of the State.
 To be eligible for zone designation, a sponsoring locality (city, county, village, or town) must meet certain criteria, many of which are measures of poverty, unemployment and economic distress.
  The Program is designed to stimulate economic growth by providing for tax incentives and utility discounts for private businesses that locate or expand within a designated Empire Zone.
  

Currently, there are 82 designated Empire Zones in New York State, 11 of which are located in New York City.
  A list of New York City Empire Zones and Zone Coordinators is attached as Attachment A.

The Zones are geographically defined areas of up to two square miles.
  Though funded by the State, the Program’s administration is substantially a local function.  Once an area receives an Empire Zone designation, the local governmental entity designates individuals to serve on the local Empire Zone Administrative Board (ZAB).
  The ZAB must contain six members and include representatives from a local business, a community organization, organized labor, a financial institution, a local educational institution and a resident of the community.
 Zone Administrative Boards are responsible for establishing economic goals for their Zones, developing objectives to achieve the goals, and monitoring and evaluating zone performance.  The Commissioner of New York City’s Department of Small Business Services (SBS) serves as the Chairman of the Zone Administrative Board for each of the City’s zones and is responsible for overseeing the activities of the zones.
   The day-to-day Empire Zone oversight functions in the City are currently delegated to the Mayor’s Office of Industrial and Manufacturing Businesses (IMB), which is within the Department of Small Business Services, and governs local certifications for enhanced benefits.
 A Zone Coordinator administers the Program on a day-to-day basis for each zone, pursuant to a contract with New York State Department of Economic Development (DED), which administers the Program at the State level in conjunction with the Empire State Development Corporation (ESDC).  

In order to be certified as an Empire Zone business, the business must submit a completed application for certification to the local empire zone for approval by the Local Zone Administrative Board (ZAB) and the Local Zone Certification Officer (ZCO).  The ZCO must approve or disapprove the completed application within 10 business days of receiving a completed application from the ZAB.  An application is deemed complete after approval by the ZAB.


A completed application means the official Empire Zone certification application form has been filled out in its entirety and all required information is provided.  The application submitted by the business contains projected capital investments, or investments in other tangible personal property, that the applicant will be making in the Empire Zone and an estimate of the projected number of new or shifted jobs (jobs shifted from a New York State non-zone location to the zone location) for the five year period beginning with the year the application is submitted.


If the ZAB or ZCO disapproves the application, the ZAB or ZCO must notify the business enterprise in writing, specifying the grounds for disapproval, and send a copy of such notification and the application to the New York State Commissioner of Economic Development (Commissioner).


If the application is approved, it must be delivered to the Commissioner.  Within five business days of receiving the completed and signed copy of an application approved by the ZAB and ZCO, the Commissioner shall deliver one copy to the Commissioner of Labor.  Within 15 business days of receipt of a copy of an application from the Commissioner, the Commissioner of Labor shall approve or disapprove the application.


If the Commissioner of Labor approves the application, the copy is delivered to the Commissioner.  The Commissioner must approve or disapprove the application within five business days of receiving a copy from the Commissioner of Labor.


Once the Commissioner approves the application, a numbered certificate is issued and delivered to the zone authorizing the business to operate as an Empire Zone enterprise.  The ZCO must sign and issue to the applicant the numbered certificate of Empire Zone joint certification, and send copies to the Commissioners of Economic Development, Labor, and Taxation and Finance.


The effective date of certification for an approved application is the date the ZCO approves the application as indicated by his or her signature and the date such signature was affixed to the application.


To receive the Wage Tax Credits, a business needs only to be located within the boundaries of a zone.  However, other benefits are dependent upon a business receiving “zone certification,” as Qualified Empire Zone Enterprises (QEZEs).   


Although the incentives and tax benefits are funded by the State localities are authorized to provide additional incentives, such as matching sales tax exemptions and real property tax abatements.  

III
Empire Zone Benefits


The following incentives are available to businesses taking part in the Program:
 Wage Tax Credit
Employee Wage Tax Credits are applied against a business's state tax liability. An Empire Zone employer, paying employees at least 135 percent of minimum wage, may be entitled to a $3,000 credit for targeted employees or $1,500 credit for all non-targeted employees. Both credits may be taken for up to five consecutive years, beginning with the first tax year in which Empire Zone wages are paid. An additional $500 credit is available in investment zones for jobs paying $40,000 or greater.

Targeted employee
A New York State resident who receives Empire Zone wages and who is eligible under the federal Work Opportunity Tax Credit “WOTC” program, (The WOTC program was designed to promote the hiring of individuals who qualify as a member of a target group while simultaneously providing a federal tax credit to employers who hire these individuals) or is eligible for benefits under the Workforce Investment Act as a dislocated worker or a low-income individual, or has received public assistance benefits anytime within the previous two years (e.g. cash payments including Temporary Assistance to Needy Families (TANF), Safety Net, Medicaid, Food Stamps), or has income below the United States Commerce Department's established poverty level, or is a member of a family whose income is below poverty level or is an honorably discharged veteran from any branch of the United States Armed Forces.


Based on the number of jobs created, the company's assets in the Zone and income taxes owed by the company, Qualified Empire Zones Enterprises (QEZE) are eligible to receive the following tax credits and exemptions:

QEZE Sales Tax Exemptions: 

Qualified Empire Zone Enterprises (QEZEs) are granted a 10-year exemption from State sales tax on purchases of goods and services (including utility services) used predominantly in an Empire Zone.

QEZE Credit for Real Property Taxes: 

Qualified Empire Zone Enterprises are allowed a refundable credit against business or income tax equal to a percentage of real property taxes paid in the zone (effective for taxable years beginning on or after January 1, 2001).

QEZE Tax Reduction Credit:

Qualified Empire Zone Enterprises are allowed a credit against business or income tax equal to a percentage of taxes attributable to the zone enterprise (effective taxable years beginning on or after January 1, 2001).

EZ Wage Tax Credit: 

This credit is available for up to five consecutive years for companies hiring full-time employees in newly created jobs. For employees in special targeted groups, this credit equals $3,000 per year, with a credit of $1,500 per year effective 1/1/2001, for all other new hires.
EZ Investment Tax and Employment Incentive Credits: 

Businesses that create new jobs and make new investments in production, property and equipment may qualify for tax credits of up to 19% of the company's eligible investment.
New Business Refund: 

Businesses new to New York State are entitled to a 50% cash refund of unused EZ-WTC and ITC amounts. Other businesses may carry forward unused credits indefinitely.
Utility Rate Savings: 

Special reduced electric and gas rates may be available through investor-owned utilities in New York State. Businesses that locate or expand their operations in an EZ may receive significantly reduced rates.
Zone Capital Credit: 

A 25% tax credit against personal or corporate income taxes is available for contributing or purchasing shares in a zone capital corporation; or for a direct equity investment in a certified zone business; or for contributions to approved community development projects within an EZ. A Zone Capital Corporation is an entity incorporated for the purpose of raising funds through private and public grants, donations or investments, to be used in making investments in and loans to certified zone businesses to encourage the establishment or expansion of such businesses, thereby providing new job opportunities within an economic development zone.

Sales Tax Refund or Credit: 

Purchases of building materials to be used for commercial or industrial real property located in an EZ are eligible for a refund or credit of NYS sales taxes. A similar refund or credit of local sales tax may also be available from the locality.
Real Property Tax Abatement: 

EZs may offer tax abatements from an increased assessment, with the abatement value based on improvements to real property for up to 10 years. This holds true for up to seven years at 100%, decreasing over the last three years of the exemption. 

Technical Assistance: 

Each local zone office is staffed with professionals qualified to assist businesses locating or expanding in an EZ. 

IV
Criticisms and Recommendations  

AT Kearney Report


AT Kearney (Kearney), a general management consultancy firm, was commissioned by Empire State Development, New York State’s primary agent for economic development, to examine New York State’s economic development policies, programs and agencies with an eye toward providing a strategy and recommendations to improve the State’s overall economic competitive position.  The report, “Delivering on the Promise of New York State” (Kearney Report), issued in July 2007, suggests long term strategies for economic development in New York State, focusing on sectors that are technology centered or enabled, can compete globally, and are capable of building a competitive advantage utilizing New York States’ assets.
  

The Kearney Report advocates policies, initiatives and programs that encourage the growth of what it terms the “Innovation Economy,” (commercial sectors competing globally in markets defined or enabled by technology,)
 which can be accomplished in New York by connecting regional assets such as educational and research institutions, employers, natural and human resources -- into a statewide, high technology commercial infrastructure.
 

The Kearney Report identifies emerging target sectors of Nanotechnology (the science of managing and manipulating matter at the atomic level)
, Bioscience (the use of cellular and biomolecular processes to solve problems and make useful products)
, and Clean Tech (the production of goods and services, which preserve natural resources as well as lower end-user costs)
 as having the potential to create up to 330,000 new jobs by 2014
.

   Seven economic development programs were evaluated by AT Kearney including the Empire Zone program.  The others were, Centers of Excellence
, New York State Office of Science Technology and Academic Research (NYSTAR)
, International Trade and Investment
, Small Business
, DEC Brownfields
, and Travel and Tourism.

Criticisms

The AT Kearney report describes the Empire Zone program as “the best example of good economic development intentions gone wrong.”
   Their report includes a four-page section that critically analyzes the Empire Zone Program.  

Among the report’s critical comments about the Empire Zone program are the following:

(
The Empire Zone program demonstrates a single-minded fixation on job creation and retention at any cost, defining success with metrics more appropriate to the Industrial Age.”

(
“The original mission of the Empire Zone program has been morphed by political patronage, legislative revision and commercial manipulation, effectively repositioning it from a program primarily helping distressed communities to one routinely offering tax relief for ongoing businesses.”
  

(
  “Empire Zones like other high profile state economic development programs, operate outside of the full administrative control of ESD, which is in opposition of what Governor Spitzer has proclaimed he desires in a “single, integrated, seamless economic development agency driving commercial growth in New York.”
  

(
“The program treats all job creation as equal, not recognizing the difference between jobs which promote high-impact growth and those that don’t.”

(
“Anecdotal evidence suggests that at least some companies are being rewarded for a number of jobs they would have created in any event.”

( 
“Empire Zones are expensive to operate. Tax credits associated with the program cost the state more than a half-billion dollars a year.”

AT Kearney recommends that the Empire Zone program be folded into one centralized statewide economic development authority, rather than continuing to serve as a statewide program that “randomly distributes hundreds of millions across the state in a series of “one-off” funding initiatives.
    

 New York State Office of the Comptroller Report


The Office of the New York State Comptroller issued a report in March of 2004 on the Empire Zone program’s effectiveness in meeting its goals based upon a review of eight zones throughout the state (Town of Islip, City of Yonkers, City of Syracuse, Broome County (Town of Kirkwood), City of Rochester, Town of Friendship (Allegany County), Town of Tonawanda, and both Buffalo Zones
. 

 According to the Report:

(
In the aggregate, the 375 businesses reviewed by the Comptroller’s office had fallen short of their job creation goals by about 36 percent;

(
Twenty three percent of the 375 sampled businesses had actually reduced staffing; 

(
Thirty-two reported receiving tax breaks that surpassed the economic benefits provided by the businesses by an aggregate of approximately $3.6 million in 2002.  The amounts per business averaged approximately $112,500;  

(
Thirty-four businesses that reduced jobs also improperly claimed tax breaks totaling approximately $2.4 million; and

(
Six of the eight Empire Zones’ annual reports were either inaccurate and/or incomplete.  As a result, the number of jobs that were reported by some Zones as being created was overstated for failure to adjust for the number of jobs that were actually lost.
 


The Report attributed these results to significant problems within the Program’s administration and monitoring and enforcement procedures.  Specifically, the Report indicated that Zone Boards have not established adequate procedures to evaluate the Program’s effectiveness.  It is important to note that, although essentially funded by the State, the Program’s administration is substantially a local function.  Each certified business in a particular zone must submit a Business Annual Report (BAR) to the Local Zone Administrative Board (ZAB).  The ZAB must submit a Zone Annual Report to the New York State Department of Economic Development (DED), which administers the Program at the State level in conjunction with the Empire State Development Corporation (ESDC).  

Comptroller’s Recommendations to Improve the Effectiveness of Empire Zones 

l.
Conduct cost benefit analyses to help ensure that individual businesses are not certified if this would result in businesses receiving tax breaks that exceed the benefits provided to the community.

2.
Perform an annual Zone-wide cost benefit analysis to assess Program effectiveness.

3. 
Work with DED/ESDC to revise reporting and monitoring requirements for businesses that receive sales tax exemption certificates to ensure that the Zones obtain the necessary confirmation that applicable businesses are maintaining their QEZE status.

4. 
Ensure that the data necessary to determine their Program's costs and benefits is collected. At a minimum this should include the number of jobs created and the pay rates of those jobs. If Zone Boards determine that improvements should be made to the Business Annual Report to facilitate the collection of this data, they should work with DED/ESDC to modify the current report format accordingly.

5. 
Pursue agreements with the DED/ESDC and the State Departments of Taxation and Finance, and Labor, to obtain necessary information to verify the accuracy of data reported by individual businesses. If such agreements cannot be negotiated, the Zones should pursue the development of other systems that would allow them to verify reported data. Data discrepancies should be investigated to ensure that data reported to the Zones is accurate.  
6.
Improve the current data collection and reporting system to ensure that accurate data is reported on the Annual Report. This should include reporting total Program costs and benefits.

7.
Improve monitoring and evaluation systems to address control deficiencies. At a minimum this should include developing specific job creation and investment criteria for certifying a business and annually comparing BARS to applications.

8. When appropriate, initiate decertification procedures for businesses with performance shortfalls.

9. Work with DED/ESDC to review the application certification process to determine whether business projections should more closely align with benefit periods.

10. 
Develop a complete and comprehensive written evaluation plan that addresses all aspects of performance measurement and Program administration. This should include establishing clear, quantifiable and measurable goals and objectives that use outcome measures and benchmarks.

11. 
Establish and implement comprehensive performance measurement and evaluation systems. If necessary, request assistance from DED/ESDC to establish such systems.

12. 
Annual reports should include selected outcome measures and comparisons to benchmarks.


In March, 2004, the Office of the New York State Comptroller also issued three reports on Empire Zones located in New York City, (South Jamaica, Queens; East Harlem, Manhattan; and North Shore, Staten Island) which found that the Zones are poorly administered, keep inadequate records, and do not hold firms that receive tax breaks accountable for actually producing jobs.
   These reports, which amplify the finding listed above, found that:

· In South Jamaica, 39 percent of businesses met or surpassed job growth targets, 16 percent created fewer jobs than projected and 45 percent added no jobs or lost jobs.  The businesses that did create jobs dramatically exceeded their targets, so overall job creation in the South Jamaica Empire Zone was strong.

· In East Harlem, only 15 percent of businesses analyzed – just 2 establishments – met or surpassed job growth targets, while 38 percent created fewer jobs than they promised and 46 percent added no jobs or lost jobs.

· In North Shore, 20 percent of businesses analyzed met or surpassed job growth targets, 34 percent created fewer jobs than they promised and 46 percent added no jobs or lost jobs.

· Fewer businesses were successful in New York City than in the rest of New York State.  In all three New York City Zones, more than 40 percent of businesses added no jobs or lost jobs compared to 23 percent in the eight zones outside the City.

New York State Assemblyman Joseph D. Morelle Report


In April 2005, New York State Assemblyman Joseph D. Morelle issued a report, Creating a State of Innovation, Unleashing the Power of New York’s Entrepreneurial Economy, (Morelle Report) which, in part, addressed Empire Zones.  The Morelle Report recommended the following reforms of Empire Zones:

· Zone-based tax incentive programs must be brought in line with a broader state economic development mission and strategy;

· A rigorous, standardized approval process must be in place, with clear rules and little role for discretionary decisions by program officials;

· Pre-approval analysis of applications should include an analysis of the expected project benefits, including job creation goals;

· The New York State Department of Economic Development must publish regular, independently verified cost-benefit data on all tax incentive programs, and a formal cost-benefit analysis should be publicly available to show how the project will yield net benefits;

· Full public disclosure of all costs associated with business tax incentive programs, including direct and indirect costs;

· Reports from participating businesses and regional zone officials should be standardized for clarity and comparison purposes;

· Strict “clawback” agreements must be included, and enforced, in case beneficiary firms fail to live up to their end of the agreement.

The New York State Department of Economic Development Audit

The New York State Department of Economic Development (DED) completed an audit of Empire Zone Certified Businesses based on information provided in the 2005 Business Annual Reports (BAR) which certified business are required to submit to Local Zone Administrative Boards.  The audit examined certified business that failed to meet at least 60% of their job or investment goals as projected at the time the businesses submitted their applications for empire zone certification.

As a result of this audit, DED sent letters to 3000 certified businesses which failed to meet their projections for job creation and investments in order to alert these businesses to the importance of meeting these goals in order to maintain their status as empire zone certified businesses. (A copy of DED’s letter template is attached as Attachment B).   These businesses were warned by DED that a review of the 2006 BAR would be made to determine their progress towards projected job and investment goals contained in the certification applications.  The letter stated that if no additional progress was made toward these goals, DED may notify them of the intent to revoke their certification as an empire zone business pursuant to Title 5 of the New York Code, Rules and Regulations, Part 11.9 (5 NYCRR 11.9).

V
Conclusion
Today’s hearing is intended to review various aspects of the Empire Zone Program and its overall effectiveness of meeting its goals of encouraging economic development, business investment, and job creation and to discuss the elements of the Kearney report relevant to Empire zones.  To this end, the Committee intends to raise a number of relevant questions and issues regarding the program’s implementation and reporting mechanisms. 

ATTACHMENT A

New York City Empire Zones

· East New York
Local Development Corporation of East New York
80 Jamaica Avenue, 3rd Floor, Brooklyn NY 11207
Zone Coordinator: Bill Wilkins

· Port Morris
South Bronx Overall EDC (SOBRO)
551-555 Bergen Avenue, Bronx NY 11432
Zone Coordinator: Anthony Hernandez

· South Jamaica
Greater Jamaica Development Corp.
90-04 161 Street, Jamaica NY 11432
Zone Coordinator: Justin Rodgers

· East Harlem
East Harlem Business Capital Corporation, Inc.
2261-63 First Avenue, 3rd Floor, New York NY 20035
Zone Coordinator: Sandra Morales DeLeon

· Hunts Point
Hunts Point Economic Development Corporation 
355 Food Center Drive, C-104, Bronx NY 10474
Zone Coordinator: Jeremie Sautter

· Southwest Brooklyn
Southwest Brooklyn Industrial Development Corporation 
241 41st Street, 2nd Floor, Brooklyn NY 11232
Zone Coordinator: Chris Shepard

· Far Rockaway
Rockaway Development & Revitalization Corp.
1920 Mott Avenue, Far Rockaway NY 11691
Zone Coordinator: Janet Henriquez

· Staten Island – North Shore
Staten Island Economic Development Corporation
900 South Avenue, Suite 402, Staten Island NY 10314
Zone Coordinator: Jay Anderson




· North Brooklyn (Navy Yard)
East Williamsburg Valley Industrial Development Corporation
11 Catherine Street, Room 312, Brooklyn NY 11211
Zone Coordinator: Leah Archibald

· Staten Island – West Shore
Staten Island Economic Development Corporation
900 South Avenue, Suite 402, Staten Island NY 10314
Zone Coordinator: Jay Anderson

· Chinatown
Renaissance EDC
1 Pike Street, New York NY 10002
Zone Coordinator: Michael Lee

ATTACHEMENT B
Dear Responsible Officer:


We have recently completed an audit of empire zone certified businesses based on information provided in the 2005 Business Annual Reports (BAR).


In the audit, we examined companies that failed to meet at least 60% of their job or investment goals as projected at the time they submitted their applications for empire zone certification.


The results of the audit indicate that Business Name has not met at least 60% of its job or investment goals.


The purpose of this letter is to alert you to the importance of meeting these goals in order to maintain your status as an empire zone certified business.  However, if you believe our records are not an accurate reflection of job creation and capital investments made by your business, please feel free to provide additional information. 


We will soon be examining the 2006 Business Annual Reports to determine if additional progress by your company has been made towards your job and investment goals.  If not, we may notify you of the intent to revoke your certification pursuant to Title 5 of the New York Rules and Regulations, Part 11.9 (5 NYCRR 11.9).  If we send you a notification, you will have a right to appeal the decision and will be provided instructions on how to request a hearing.


We understand that in the competitive and ever changing business environment in which you operate that failure to reach your goals may be for reasons beyond your control.  And, we hope that your 2006.  Business Annual Report will reflect the growth and expansion of your business that you expected and had 
hoped for as well so that you can continue enjoying the benefits of the empire zones program. 


Sincerely,


Randal Coburn

 Director, Empire Zones
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