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TITLE:  	A Local Law to amend the administrative code of the city of New York, in relation to prohibition of drug testing for pre-employment hiring procedures


I. INTRODUCTION 
On Monday, April 8th, 2019, the Committee on Civil and Human Rights, chaired by Council Member Eugene, will vote on Proposed Introductory Bill Number 1445-A (Int. 1445-A), in relation to prohibition of marijuana drug testing for pre-employment hiring procedures. On February 27, 2019, this Committee held a joint hearing with the Committees on Public Safety, Justice System and Consumer Affairs and Business Licensing, on this bill and several other legislative proposals related to marihuana regulations. 
II. BACKGROUND
Medical marijuana in New York has been legal since the State enacted the Compassionate Care Act in 2014. This allows patients who are certified by their practitioners as suffering from certain serious health conditions to obtain marijuana for medical use. There were more than 60,000 patients certified in New York at June 30, 2018.[footnoteRef:1] [1:  NYS Department of Health “Medical use of marijuana under the Compassionate Care Act”, available at: https://www.health.ny.gov/regulations/medical_marijuana/docs/two_year_report_2016-2018.pdf, p. 6. ] 

Last year, Governor Andrew Cuomo directed the Department of Health (DOH) to conduct a study to determine the “health, economic, and criminal justice impacts” of regulated recreational marijuana.[footnoteRef:2] The report found that the benefits of a regulated recreational marijuana market outweighed the potential negative aspects, and that a program to legalize marijuana would allow New York to “better control licensing, ensure quality control and consumer protection, and set age and quantity restrictions.”[footnoteRef:3] Governor Cuomo’s subsequent call to legalize recreational marijuana was joined by Mayor Bill De Blasio, who released a report advocating for legalization and robust local authority over cannabis regulation.[footnoteRef:4] Marijuana, both recreational and medical, is also legal in numerous states and cities across the country.  [2:  “Governor Cuomo Announces Workgroup to Draft Legislation for Regulated Adult-Use Marijuana Program” August 2, 2018 Official Website of the Governor of New York Andrew M. Cuomo available at https://www.governor.ny.gov/news/governor-cuomo-announces-workgroup-draft-legislation-regulated-adult-use-marijuana-program. ]  [3:  Id.]  [4:  “A Fair Approach to Marijuana: Recommendations from the Mayor’s Task Force on Cannabis Legislation”, available at: http://criminaljustice.cityofnewyork.us/wp-content/uploads/2018/12/A-Fair-Approach-to-Marijuana.pdf. ] 

The presence of these markets, and the potential for a future, legal recreational marijuana market in New York, has implications for workplace drug testing. Unlike other types of drugs, which are both comparatively easy to test for and show more conclusive results, drug testing for marijuana ‘impairment’ is complicated and imprecise. Tests that can detect the active ingredient in marijuana, delta-9-tetrahydrocannabinol (THC), do exist, but positive results can occur weeks after use and do not necessarily indicate that a person is impaired at the moment of testing.[footnoteRef:5]  [5:  Stacy A. Hickox “Drug testing of medical marijuana users in the workplace: An inaccurate test of impairment”, Hofstra Labor and Employment Law Journal, vol. 29, i. 2, 2012, available at: https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?article=1530&context=hlelj; Kathleen Harvey “Protecting medical marijuana users in the workplace”, Case Western Reserve Law Review, vol. 66, i. 1, 2015, available at: https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1304&context=caselrev, p. 215.] 

The city’s Human Rights Law (NYCHRL) prohibits most employers, labor organizations, and employment agencies from inquiring about or considering the criminal history of job applicants, including prior convictions related to marijuana possession, until after extending conditional offers of employment.[footnoteRef:6] Therefore, prior to a conditional offer of employment, an employer is prohibited from inquiring about a job applicant’s criminal conviction related to marijuana, but can still subject a job applicant to a drug test for marijuana use as a condition of employment. With 34 states having some form of marijuana legalization and the opportunity for New York City residents to freely travel to those states and engage in legal marijuana consumption, those persons should not be penalized for their legal use of a product in another state, especially when such product can remain detectable in bodily fluids for up to 30 days after last use. As such, pre-employment drug testing for marijuana may unjustifiably impact an otherwise qualified job applicant’s prospects.  [6:  If an employer wishes to withdraw its conditional offer based on an applicant’s criminal conviction history, the employer must give the applicant a copy of its inquiry into and analysis of the applicant’s conviction history and the direct relationship to the prospective job, along with at least three business days to respond.] 

III. ANALYSIS OF INT. NO. 1445-A
Section one of the bill amends section 8-102 of the Administrative Code of the City of New York, by adding new definitions for the terms “marijuana” and “tetrahydrocannabinols” as having the same meanings as such terms are defined respectively in subdivision 21 of section 3302 and paragraph 21 of subdivision d of section 3306 of the public health law. 
Section two of the bill amends section 8-107 of the Administrative Code of the City of New York by adding a new subdivision 31 “Employment; pre-employment drug testing policy.” Subsection a of the new subdivision 31 makes it an unlawful discriminatory practice for an employer, labor organization, employment agency, or agent thereof to require a prospective employee to submit to testing for the presence of marijuana or tetrahydrocannabinols in such prospective employee’s system as a condition of employment. 
Paragraph 1 of subsection b of the new subdivision 31 lists persons for whom this subdivision does not apply. The exceptions are provided in subsections A through E, including persons applying to work: as police officers or peace officers (as defined in subdivisions 33 and 34 of section 1.20 of the criminal procedure law, respectively); in a position with a law enforcement or investigative function at the Department of Investigation; in a position requiring compliance with section 3321 of the New York City Building Code or section 220-h of the Labor Law, namely individuals working on construction sites; in a position requiring a commercial driver’s license; in a position requiring the supervision or care of children, medical patients or vulnerable persons as defined in in paragraph 15 of section 488 of the Social Services Law; or in any other position with the potential to significantly impact health or safety as determined by the Department of Citywide Administrative Services for civil service positions, or the Commission on Human Rights for all other positions. 
This list of exceptions was clarified or narrowed down from the original bill due to concerns that it cast too wide of a net. Therefore, the exception for operating heavy machinery was replaced with individuals who require OSHA 10 training to work on construction sites pursuant to sections 3321 of the New York City Building Code or 220-h of the Labor Law. Similarly, the exception for those operating a motor vehicle was narrowed down to those required to possess a commercial driver’s license, many of whom are already subject to drug testing. The exception for lifeguards and emergency responders was removed. An exception to the law was added to cover positions requiring the supervision or care of vulnerable populations, including children, medical patients, and individuals with cognitive or physical disabilities that require services from facilities or homecare agencies as defined in section 488 of the Social Services Law.
Paragraph 2 of subsection b of the new subdivision 31 lists further exceptions in subsections A through D, stating that this subdivision does not apply to drug testing required pursuant to: any regulation by the federal Department of Transportation that requires testing of a prospective employee (in accordance with 49 CFR 40) or any rule promulgated by the state or city departments of transportation for purposes of enforcing the requirements of that regulation with respect to intrastate commerce; any contract entered into between the federal government and an employer or any grant of financial assistance from the federal government to an employer that requires drug testing of prospective employees as a condition of receiving the contract or grant; any federal or state statute, regulation, or order that requires drug testing of prospective employees for purposes of safety or security; or a collective bargaining agreement between an employer and a labor organization representing employees and prospective employees of such employer.
Subsection c states that the City Commission on Human Rights shall promulgate rules for the implementation of this new subdivision 31.
Section three of the bill states that the local law would take effect 1 year after its enactment.

image1.png




