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On Thursday, June 27, 2002, the Committee on Mental Health, Mental Retardation, Alcoholism, Drug Abuse, and Disability Services, chaired by Council Member Margarita López, will hold an Oversight Hearing to discuss the crisis in adult home care with regard to

persons with mental disabilities. 

Invited to testify at the hearing are: Dr. Thomas Frieden, MD, Commissioner, Department of Public Health, The City of New York; Commissioner Linda Gibbs, Department of Homeless Services; Commissioner Verna Eggleston, NYC Human Resources Administration; Hon. Richard N. Gottfried, NYS Assembly; Hon. Deborah J. Glick, NYS Assembly; Dr. Antonia C. Novello, MD, Commissioner, NYS Department of Health; Mr. Harvey Rosenthal, Executive Director, NY Association of Psychiatric Rehabilitation Services; Mr. David Saey, Executive Director, NYS National Alliance for the Mentally Ill; Ms. Jody Silver, Community Access; Ms. Florence Weil, National Association for the Mentally Ill/NYS; Jeanette Zelhof, Esq., MFY Legal Services, Inc.; Mr. Clifford J. Levy, Reporter, The New York Times; Mr. Phillip Saperia, Executive Director, The Coalition of Voluntary Mental Health Agencies; Mr. Peter Ashenden, Mental Health Empowerment Project; Ms. Lauren Bholai-Paretti, CUCS; Ms. Teena Brooks, The Urban Justice Center; Mr. Joseph Glazer, Mental Health Association in NYS; Ms. Antonia M. Lasicki, Association for Community Living; Mr. Geoffrey Lieberman, Executive Director, CIAD; Mr. George Gitlitz, Director of Adult Homes Programs, CIAD; Ms. Karen Schimke, SCAA; Mr. Ray Schwartz, Venture House; Mr. Steve Coe, Executive Director, Community Access; and the general public.   

I.
BACKGROUND 

Adult homes were started over thirty years ago, at the time when New York State began to close its large State Psychiatric Hospital system, which housed tens of thousands of New Yorkers with mental disabilities.  The many problems associated with institutionalizing the mentally ill had resulted in many such persons languishing in the “back wards” of State psychiatric wards.  However, the advent of new psychotropic medications and the concept of de-institutionalizing the mentally disabled brought the hope and promise of community reintegration to these persons and their families.
  Consequently, in the 1960’s, the relocation of the mentally ill into adult homes was hailed as a humane and community-based manner of providing for these persons.  

Currently, 11,000 people with serious mental illness reside in adult homes in New York State.
  Today, however, a bed in an adult home in this State all too often means places where individuals continue to languish neglected and abused in adult homes, with little or no access to rehabilitation and recovery-oriented services.  Mental health advocates often refer to modern day “back wards” to describe conditions of pervasive institutionalized neglect in certain adult homes.
  The current crisis in adult home quality of care reflects many years of deplorable conditions, marked by severe neglect, especially for the mentally disabled.

One of the concerns of the mental health community is that adult homes were intended to serve seniors, who did not need full-time care.  As such, these homes were classified as residential facilities.
  Adult homes only came to serve people with psychiatric disabilities as the de-institutionalization process grew, which has resulted in homes that are not adequately designed, or regulated, to provide mental health services.  

Advocates emphasize that the serious shortage of more appropriate community housing options for mentally disabled has led to at least 176 adult homes statewide to become, essentially, mental health housing programs.  These adult homes lack the appropriate regulatory mechanisms and government oversight and enforcement to ensure that adult home operators’ services meet the psychiatric and medical needs of their actual resident population.
  

According to a recent series of extensive published news articles, which reports on a year-long investigation in adult home care, the current crisis in the State’s adult homes and the mentally disabled has two fundamental causes.
  First, State officials have simply been unwilling to spend more of the State’s money to care for the mentally ill.  Second, the mentally ill are “among the most powerless of all populations, lacking the political influence to demand change and, in the case of adult home residents, having few advocates to take up their cause.”
 The problems endemic to adult homes are well documented, but efforts to remedy the problems and implement recommendations have been largely ineffective.  Documentation of the crisis in adult homes dates back to the Attorney General’s 1977 report entitled Private Proprietary Homes for Adults, which depicts deplorable conditions, unscrupulous financial practices, and mistreatment of residents in many adult homes.
   

II.
APPLICABE LAW AND REGULATIONS 


A. 
Federal Law

Title II of the Americans with Disabilities Act of 1990 ("ADA") proscribes discrimination in the provision of public services to qualified individuals with a disability which would exclude or deny them from participating in the benefits of a public entity's services, programs or activities.
 The implementing regulations of Title II of the ADA require that "a public entity administer … programs … in the most integrated setting appropriate to the needs of qualified individuals with disabilities."
 In addition, these regulations require public entities to "make reasonable modifications" to avoid "discrimination on the basis of disability," without requiring that such measures "fundamentally alter" the nature of the entity's programs.

In Olmstead v. L.C., 527 U.S. 581 (1999), the United States Supreme Court held that unnecessary segregation and institutionalization of persons with mental disabilities constituted discrimination in violation of the Americans with Disabilities Act’s (the “ADA”).
 The plaintiffs in Olmstead were mentally retarded women, one of whom had been diagnosed with schizophrenia and the other with a personality disorder, and who had been institutionalized in segregated environments.
 The Court held that when the State's treatment professionals have determined that community placement is appropriate, the transfer is not opposed by the individual, and the placement can be reasonably accommodated, placement in an integrated community setting is appropriate.
 The Court noted that the relevant implementing regulation defines "the most integrated setting" to mean "a setting that enables individuals with disabilities to interact with non-disabled persons to the fullest extent possible."
  The Court recognized the importance of upholding the ADA’s integration regulation's mandate because the "unjustified institutional isolation of persons with disabilities is a form of discrimination" which reflects societal prejudices that perpetuate "unwarranted assumptions" that such persons "are incapable or unworthy of participating in community life", and "confinement in an institution severely diminishes the everyday life activities of individuals, including family relations, social contacts, work options, economic independence, educational advancement, and cultural enrichment."
 

Currently, approximately sixty-seven percent (67%) of residents in New York City’s impacted adult homes live in a home with 200 or more beds.
  According to advocates, these large homes tend to have “institutional” qualities, such as a lack of individualized services, little opportunity for residents to have input into the services and conditions in their home, minimal interaction between residents and the surrounding community, and a lack of privacy.  In addition, the larger impacted homes generally segregate residents according to disability status, with most such homes housing a disproportionately high number of people with psychiatric disabilities.  

Advocates contend that the State’s larger impacted adult homes are defacto institutions and segregated entities, which violate the mandates of the ADA pursuant to the holding in Olmstead.  Advocates for the mentally disabled emphasize that 'home' is a misnomer for adult homes, where "as many as 350 residents" are housed in some of them, and which are in effect, "poorly regulated institutions".
   As a result, advocates point out that the State’s continued reliance on such adult homes as a primary housing resource for the mentally disabled, raises significant Olmstead compliance issues for the State.

B.
State Law and Regulations

1.
New York State Social Services Law


Pursuant to the New York State Social Services Law, the government agency charged with primary oversight of adult homes is the New York State Department of Health (“DOH”).
  The operation of an adult home requires written approval by the State DOH, which grants an operating certificate after finding that the proposed operator is financially responsible, of good moral character and meets the regulatory and care standards required by law.
  The State DOH’s responsibilities include the enforcement of standards of care in adult homes, ensuring that admissions criteria, physical plant conditions, staffing, and resident services comply with regulatory requirements.
  The New York Social Services Law states in relevant part:

After an operator obtains approval of the department for the operation of an adult care facility he may operate such facility only so long as he continues to do so in compliance with the requirements of such approval, applicable laws, and the regulations of the department.

However, related operational areas such as resident placements and retention, mental health and other health services, as well as certain social services components of care are generally carried out by other state, local and federal agencies.


In general, residents of adult homes with mental disabilities have a greater need for on-site or community-based social, mental health and health rehabilitative services than the elderly population.  Although such populations may overlap, adult homes do not provide such services to their residents, whether mentally disabled, elderly or both.
   

However, unlike adult homes, the New York State Office of Mental Hygiene's ("OMH") supportive housing unit is specifically designed to promote the rehabilitation of people with psychiatric disabilities.  Services provided through the existing OMH supportive and supported housing continuum are designed to help consumers build independent living skills and move toward recovery.  OMH has formal standards for all models in the supportive housing continuum and requires licensure for some models.  OMH service standards emphasize consumer rehabilitation and recovery and all models seek to maximize consumers’ ability to become independent and move to a less service-intensive setting.  

In particular, OMH requires supportive housing programs to provide a range of skills training in areas such as symptom management, budgeting, shopping, cooking, cleaning, medication management, and utilizing community services.  In addition, OMH supportive housing programs provide or link residents to educational, pre-vocational, and vocational services intended to facilitate residents’ return to the competitive job market and/or their attainment of career advancement goals.  

Significant differences exist in the OMH housing models and the adult homes. For example, adult homes seldom work with consumers to develop independent living and vocational skills.  Advocates maintain that many adult home residents lose skills after moving into a home.  OMH uses quality assurance, case record and reporting standards to ensure that services meet residents’ needs, facilitating active governmental oversight. In the adult home system, there is no incentive for operators to assist consumers in moving to a more independent setting. OMH monitors lengths of stay to ensure that consumers are able to move to more independent and less costly housing when appropriate and available.  Consequently, advocates note that the adult home system allows people to languish in the homes without a meaningful opportunity to explore other housing options. 


2.
The New York Codes, Rules and Regulations

Under the New York Code, Rules and Regulations ("NYCRR" or the "Regulations"), the New York State Department of Social Services ("DSS") is responsible for enforcing applicable regulations and laws, investigating complaints, suicides, and deaths, and reporting any criminal conduct to appropriate law enforcement authorities.
   The NYCRR states in relevant part:

The commissioner [of the Department of Social Services], … shall have the authority and responsibility to:

… administer a system of supervision, inspection and enforcement for adult-care facilities which assures compliance with regulations and the maintenance of standards of care.

The NYCRR provides that the DSS and the DMH can conduct joint "inspection and supervision of family-type homes for adults."
  Specifically, the Regulations provide, in part for the mentally disabled, as follows: 

(2) … additional standards to protect the health, safety and well-being of mentally disabled persons … may, … be adopted and promulgated as regulations … and shall apply to adult-care facilities which care for a significant number of mentally disabled persons.
    

(3)(i)… an adult-care facility is considered to have a significant number of mentally disabled persons when: (I) for the purpose of joint inspections with … the Department of Mental Hygiene, the resident population is composed of 25 percent or more persons released or discharged from any facility operated or certified by  … the Department of Mental Hygiene.

(3)(ii) … for the purposes of requiring a written agreement between an operator and a mental health service provider, 25 percent or more of the resident population or 25 residents, whichever is less, have been released or discharged from any facility operated or certified by … the Department of Mental Hygiene.


Although the Regulations provide for the protection of the health, safety and well-being of mentally disabled persons, operators of adult homes emphasize that they are not responsible for providing professional mental health services to the residents. Rather, the provision of such services is "the responsibility of outside providers who bill Medicaid for the services and [the] adult homes do not and cannot bill Medicaid and [such providers] are regulated by the New York State Office of Mental Health."

III.
INVESTIGATIONS OF ABUSE AND NEGLECT IN ADULT HOMES

The following cases involve adult homes located in the greater New York City area, and illustrate the problems and need for significant reforms due to the extent and degree of abuses and neglectful conditions.  Following a year-long detailed investigation, it was reported that "widespread neglect, and little state action" had taken place with regard to conditions in adult homes.
   Of the 26 homes located in New York City which were investigated, "946 residents died from 1995 through 2001, including 326 who were younger than 60", and other abuses such as the coercion of male residents to undergo unnecessary prostate surgery in violation of State law and regulations as well as the residents' civil rights.

A. 
The Leben Home for Adults Case
Since 1989, the Leben Home for adults has been investigated for neglect in quality of care and services.
   In September of 1998, a 75-year-old resident was found dead in the closet of her room.
  The closet was padlocked from the outside of the room.
  At the time that the resident was found, she had broken ribs and a contusion to her scalp.
  It was determined that the resident was in the locked closet and injured for 2 days, before someone noticed the odor and blood coming from the closet.
  

Although the Leben Home is a level II congregate care facility, which allows residents to leave the premises without notice, the applicable regulation states that if a resident is missing for more than 24 hours the resident's next of kin or representative must be contacted as well as the appropriate law enforcement agency.
  The Court held that the Leben Home had violated the law by failing to notify the resident's next of kin or representative and had, in fact, failed to even notice that the resident was missing.  

More recently, the Leben Home was fined for violations ranging from problems in administering medications to rodent and roach infestations.
 On May 3, 2001, the State DOH suspended the Leben Home for Adults' operating license and installed a temporary operator.
  The DOH cited the Leben Home's inability to ensure the safety of the persons who lived there and who are under the operator's care.   Currently, no long-range plan exists for the operation of the Leben Home for Adults.  Meanwhile, the Leben Home continues to operate with a temporary operator in place.
 

B.
Seaport Manor Home
Since December of 1998, Seaport Manor Home ("Seaport Manor") has been cited for violations in almost every year, including on January 10, 1999, July 19, 1999, and December 2, 2000.
 Seaport Manor Home's violations have been attributed to its failure to meet standards of care and services for their residents.  Following the citing of these violations, Seaport Manor agreed to sign a corrective action plan with the State DOH.  This plan required Seaport Manor to submit to the State DOH immediate measures to correct the violations cited, as well as preemptive measures that ensure no future violations.
   


In the DOH’s most recent visit to Seaport Manor, the home had failed to properly address and correct the violations for which it was previously cited.
  In August of 2001, based on Seaport Manor's continued violations and substandard care, the DOH announced that it would pursue the revocation of the home's operating certificate.
  Currently, Seaport Manor no longer operates with a certificate from the State Department of Health
.  

C.
Ocean House Center, Inc.

While the residents of the Leben Adult Home and Seaport Manor Home suffered abuses and neglect due to substandard care, the Ocean House Center, Inc.'s ("Ocean House") abuses primarily are in connection with the misuse of funding, financial transactions, violations of its corporate obligations, effecting fraudulent transactions with State and federal agencies, in addition to the neglect of the needs of its residents.
   The Ocean House's financial and legal activities were carried out under the direction of its owner, Sherman Taub, an attorney, and included the following actions: 

· Using the non-for-profit corporate status to conduct a private business enterprise, thereby manipulating the law, Mr. Taub violating his fiduciary duties and subverting the applicable New York statutory scheme. 

· Using Ocean House as collateral(??) to pay mortgage payments [check w/Alfredo].

· Granting no interest-bearing loans to Board Officers, including Mr. Taub's son, in violation of the New York Not-For-Profit Law.

· Inflating Medicaid costs and using Medicaid to cover overhead cost or to fund social and recreational activities, totaling approximately $420,000.00, thereby committing Medicaid fraud.

· Falsifing corporate documents to show board approval for loans and mortgage payments.

· Permitting deficiencies such as cracked tiles, water damaged ceilings, bathtubs warn down to metal, faulty sprinkler system, and broken bathroom fixtures to exist, in violation of applicable regulations and fire safety codes.

· Making 794 fraudulent claims to Medicaid for transportation expenses, which never occurred.

· Billing Medicaid $66 dollars for Social activities, far above the average cost, which did not occur, often leaving the resident isolated or alone.
 

IV.
RECENT INITIATIVES TO IMPROVE QUALITY OF CARE   

As a result of several investigations, including those of the U.S. Attorneys' Offices in Brooklyn and Manhattan, The New York Times series of reports which documents extensive abuses in adult homes (including heat-related deaths due to no air condition in rooms, lack of prompt attention leading to death from an illness, suicides, and coercion of residents into unnecessary surgery, falsified records to cover up inadequate care),
 and lawsuits with regard to egregious abuses, gross neglect and violations in care in the adult homes, the Governor has proposed several measures which seek to ensure that residents of adult homes for the mentally ill are better protected.
  These initiatives include:

· Proposed legislation which would ensure that residents are not place in adult homes with safety violations and which increases fines for violations related to care;

· Emergency regulations that require the homes to disclose all deaths of residents to the State; 

· A multi-agency surveillance program for adult care facilities to carry out expanded and comprehensive monitoring;

· Sharing effective resident council activities amongst homes to implement the most successful approach and improve conditions;

· Enhancing family and consumer participation activities under the direction of OMH;

· Joint oversight and improved enforcement of regulations; 

· Under a new Memorandum of Understanding between DOH and OMH, these agencies are require to share any proposed regulations on new standards, designed to ensure that each agency has an opportunity to review and comment on proposed standards, and which has lead to the establishment of joint or coordinated reviews of adult homes and mental health programs.
 

According to news reports, the Administration has said that it would send out newly expanded teams of inspectors to conduct unannounced examinations of adult homes, focus on investigations of deaths of residents, and address Medicaid abuses.
   However, absent from the administration's initiatives are major expenditures to provide for the hiring of staff with appropriate medical training and credentials, such as nurses. According to representatives of the trade group for adult care facility operators, in order for reforms to be successful, the State must provide adequate funding.  Currently, the trade group's representative emphasizes that the State's rate of payment to homes is only $28 per day per resident.
  In addition, operators of adult homes claim that they can only afford to pay $6.00 per hour to workers to distribute medication.  State inspection reports show that medication errors are rampant, particularly in light of the thousands of pills of psychotropic medication which are administered to residents on a daily basis and often at homes having as many as 427 beds.

Some legislators and other experts are now questioning the appropriateness of adult homes for people with mental disabilities.  Many advocates believe that what is needed is a comprehensive overhaul of the system, as well as the political will on the part of the State administration to ensure that such abuses "never happen again."
  

V.
CONCLUSION

Since the 1970’s, serious conditions of neglect and abuse have been reported and documented in adult homes. Currently, New York State continues to rely on adult homes to provide seemingly low-cost, community housing to people with psychiatric disabilities. In the year 2002, however, abhorrent conditions continue to occur at alarming rates. The State DOH and DMH should implement substantive adult home reforms to ensure that people with psychiatric disabilities can live in a truly integrated and dignified manner in our communities. In particular, without strong and adequate governmental oversight, enforcement, and fiscal accountability measures, adult homes will continue to fail to provide mentally disabled New Yorkers with the appropriate, quality care that they deserve.
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