






July 21, 2005

Hon. Victor Robles
City Clerk and Clerk of the Council
Municipal Building
New York, NY 10007
 
Dear Mr. Robles:
 
Pursuant to Section 37 of the New York City Charter, I hereby disapprove Introductory Number 186-A (“Int. No. 186-A”), which would amend the Administrative Code of the City of New York to add a new Chapter 9 to Title 26 to require owners of assisted rental housing to sell their buildings when they seek to exercise their rights to leave certain state or federal housing assistance programs.  
 
Creating and maintaining affordable housing for the residents of this City has been and continues to be a high priority for this administration.  For example, we have implemented the New Housing Marketplace Program, which will create or preserve approximately 68,000 units of affordable housing at a cost of $3 billion between 2004 and 2008. The City initiated bills that have been passed by the State Legislature which provide owners with incentives to continue to participate in the Mitchell Lama program and maintain their units as affordable. We have also worked with HUD to transfer over 700 units of foreclosed properties to for-profit and not-for-profit owners who are committed to maintaining them as affordable housing. These initiatives are the result of understanding the concerns of tenants and owners, the needs of our City’s aging housing stock, and the differences among the various affordable housing programs, in contrast to Intro. 186-A’s misguided “one size fits all” approach.

Although I share the Council’s concern that the conversion by landlords of assisted rental housing to market rate housing creates hardships for affected tenants, I cannot support Int. No. 186-A.  The bill would be inconsistent with, and preempted by, provisions of state and federal law; it would be impracticable to administer; it would have unintended negative consequences for the tenants it purports to empower.
 
Typically, federal and state housing assistance programs provide building owners with low-cost mortgages or rental subsidies and tax exemptions in exchange for an agreement by the borrower to hold rents to affordable levels. The borrower is obligated to stay in the program for a significant period of time, usually 20 years. At the end of that period, these programs give the owner the legal right to leave the program; and sell his or her building or to keep it and begin renting at market rates as current leases expire.  In some buyout situations, subsidies are available to help current tenants pay these market rates.

 
The bill would confer upon tenants a “first opportunity to purchase” or an alternative “right of first refusal” to purchase the building in which they reside. The tenants’ rights to purchase under this bill would be triggered by the intention of the landlord to opt out, as permitted by law, from a federal or state program pursuant to which the landlord received certain incentives to provide affordable housing. The owner would be required to sell to the tenants, once the price has been established by a panel of three appraisers, regardless of whether the owner had intended to sell or keep the building. Tenants exercising their rights under this bill would be required to maintain the assisted rental housing as affordable. 
 
The legal objections to this bill are many and fundamental. The adoption by the City Council of a law that takes the right to retain ownership of real property from a landlord and transfers it to tenants is simply not authorized by any state law.  The bill would attempt an illegal and unauthorized circumvention of the state’s Eminent Domain Procedure Law, which specifies the process by which the City may require private owners to relinquish title to their property. Further, the bill would abrogate legal rights granted to building owners under the federal and state laws governing the assisted rental housing programs in which the owners participate – laws that guarantee the owners the option to leave such programs after a period of years and to operate free of the rent restrictions imposed by or pursuant to those programs.  Thus, the bill would be inconsistent with such federal and state laws and would be preempted by them.  In addition, the bill would effectively constitute a form of locally imposed rent regulation prohibited under state law.

 
Finally, the bill and the elaborate process it would create would operate in an economic vacuum. Without additional funding, it is hard to see how tenants can finance the purchase of their buildings without raising rent levels, a measure the bill would prohibit.  Unless the tenants have access to substantial personal resources, they would have to find a lender who is willing to provide financing for a purchase price based upon the building's appraised market value, close on that financing in a compressed time period and rely on the “affordable rents” as the tenants’ source of revenue to meet the higher payments on the new financing.  When Int. No. 186-A's unwieldy mechanism fails to finalize the intended transfer in the unrealistic timeframe set forth in the bill, tenants may actually find themselves in a more vulnerable position than they would have been before. 
The need in this City for affordable housing is well understood by this administration.  This bill does not meet that need. Instead, it would illegally abrogate the rights conferred upon building owners by federal and state law by mandating a convoluted process by which owners would be required to sell their buildings to tenants.  This would expose all parties to litigation to resolve the many disputes that the process would fail to resolve.  Finally, if one assumes for argument’s sake that Int. No. 186-A's fundamental legal flaws may be ignored and that the process would function smoothly, the economic basis for the bill is illusory. Thus, it would not accomplish its purposes; it would create burdens for owners, false hopes for tenants and multiple uncertainties for all persons affected by its provisions. It would be likely to discourage future private investment in housing and may well discourage other public/private initiatives on which so many City interests depend. 
 

For all the foregoing reasons, I hereby disapprove Introductory Number 186-A.
 
Sincerely,
 
 
 
Michael R. Bloomberg
 
cc:  Hon. A. Gifford Miller
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