          1

          2  CITY COUNCIL

          3

             CITY OF NEW YORK

          4

             -------------------------------x

          5

             THE TRANSCRIPT OF THE MINUTES

          6

                       of the

          7

             SUBCOMMITTEE ON ZONING AND FRANCHISES

          8

             -------------------------------x

          9

         10                 June 2, 1999

                            Start:  11:00 a.m.

         11                 Recess: 11:15 a.m.

         12                 City Hall

                            Committee Room

         13                 New York, New York

         14

                  B E F O R E:

         15

                         WALTER McCAFFREY

         16                                Chairperson,

         17

                         COUNCIL MEMBERS:   Herbert Berman

         18                                 Sheldon Leffler

                                            Noach Dear

         19                                 Martin Malave-Dilan

         20

         21

         22

         23

         24       LEGAL-EASE COURT REPORTING SERVICES, INC.

                         217 Broadway -  Suite 511

         25              New York, New York 10007

                              (800) 756-3410

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            2

          1

          2  A P P E A R A N C E S

          3

             Tarick Zade

          4  Borough Commissioner of Staten Island and Brooklyn

             New York City Department of Buildings

          5

          6

          7

          8

          9

         10

         11

         12

         13

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            3

          1  SUBCOMMITTEE ON ZONING AND FRANCHISES

          2                 CHAIRPERSON MCCAFFREY:  Good morning.

          3  The Subcommittee on Zoning and Franchises is in

          4  session.  This is the continuation of our recessed

          5  meeting yesterday.  Since there has already been the

          6  vote on the Air Train proposal that took place about

          7  an hour ago, I'm just kidding, I want to see how

          8  many of you are paying attention, I think.

          9                 Yesterday in our discussion

         10  concerning the issue on the proposal as it applies

         11  to sellers, there has been an issue raised by

         12  practitioners from Staten Island as to the borough

         13  by borough analysis and interpretation of

         14  regulations.

         15                 We have indicated at this point that

         16  it is appropriate for us to ask the Department of

         17  Buildings to come forward to tell us the way in

         18  which there will be consistency of interpretation

         19  rather than from Borough Commissioner to Borough

         20  Commissioner.  And at this point, I will ask the

         21  representative from the Department of Buildings to

         22  identify himself for the record?

         23                 BOROUGH COMMISSIONER ZADE:  Good

         24  morning.  My name is Tarick Zade.  I'm the Borough

         25  Commissioner for Staten Island and Brooklyn for the
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          2  New York City Department of Buildings.

          3                 CHAIRPERSON MCCAFFREY:  Now,

          4  Commissioner, the item that is a source of concern

          5  is that the interpretation that is rendered by the

          6  Borough Commissioner in Queens, could, in fact, be

          7  substantially different than the interpretation

          8  given by the Commissioner in the Bronx, or by you

          9  representing Brooklyn and Staten Island.  And so the

         10  question is, how is it that there will be

         11  consistency so that all developers will be able to

         12  be able to identify this is in such a fashion as to

         13  know with certainty what the interpretation of the

         14  regulation is?

         15                 BOROUGH COMMISSIONER ZADE:  Okay, Mr.

         16  Councilman, let me start by identifying what is the

         17  problem that we are faced with.

         18                 CHAIRPERSON MCCAFFREY:  Yes, please.

         19                 BOROUGH COMMISSIONER ZADE:  We are

         20  faced with potential, illegal occupancies in one-

         21  and two- family dwellings, resulting in occupation

         22  to the cellar space where it is not called for and

         23  it is unlawful according to the Housing Maintenance

         24  Code for one- or two- families to occupy a cellar

         25  space, multiple dwellings are different.  Our issue
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          2  is the cellar space and how it's occupied.

          3                 Through the years, we have tried to

          4  be consistent in interpreting how the cellar space

          5  should be occupied.  Everybody tries to use their

          6  cellar space to the best of their capability.

          7                 CHAIRPERSON MCCAFFREY:  We

          8  understand, that is different.

          9                 BOROUGH COMMISSIONER ZADE:  Now the

         10  problem that we have is that one- family's become

         11  two- families, two- families become three- families,

         12  and they illegally occupy the cellar space and it is

         13  an enforcement - -

         14                 CHAIRPERSON MCCAFFREY:  Commissioner,

         15  we understand all of that.  I have a very specific

         16  question, is your interpretation going to be the

         17  exact same interpretation that will be rendered by

         18  the Commissioner in the Bronx, Commissioner in

         19  Queens, and is that going to be one and the same,

         20  that is what I want to know?

         21                 BOROUGH COMMISSIONER ZADE:  I

         22  understand the question very well, Councilman,

         23  forgive me for just giving this two- minute - -

         24                 CHAIRPERSON MCCAFFREY:  I understand,

         25  but we have already gone through that presentation
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          2  yesterday.

          3                 BOROUGH COMMISSIONER ZADE:  Very

          4  good.  Okay, so in judging a cellar space the

          5  interpretation shall differ from one Borough

          6  Commissioner to another.

          7                 CHAIRPERSON MCCAFFREY:  Why is that?

          8                 BOROUGH COMMISSIONER ZADE:  Because

          9  it is a design and arrangement issue in that space

         10  where we reach a conclusion, a simple question, is

         11  this area, does it have the potential to be

         12  illegally occupied by a family, or it does contain

         13  the normal amenities that are found in cellar

         14  spaces.

         15                 CHAIRPERSON MCCAFFREY:  But how does

         16  that differ from Staten Island or for Queens?

         17                 BOROUGH COMMISSIONER ZADE:  You see,

         18  Councilman, the design itself differs from one

         19  architect to another.  They may introduce in cellar

         20  spaces certain areas that have potential livable

         21  spaces or potential illegal bedrooms and living

         22  rooms.

         23                 CHAIRPERSON MCCAFFREY:  I mean this

         24  is precisely a major reason for us to reject this

         25  proposal.  I mean, this is exactly, is the
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          2  Administration's representative here?

          3                 COUNCIL MEMBER LEFFLER:  Walter,

          4  could you explain that last statement, why is this a

          5  reason to reject the proposal?

          6                 CHAIRPERSON MCCAFFREY:  The item is

          7  that no one can tell us now with any sort of

          8  certainty what the interpretation is, of what it is

          9  that we're passing, because we have five, or in this

         10  case four different interpreters of the same

         11  wording.  And so that is what the source of the

         12  concern is here.

         13                 BOROUGH COMMISSIONER ZADE:  Mr.

         14  Councilman, can I make it very clear is that the

         15  cellar text that we asked to be changed, clearly

         16  identifies or qualifies the cellar space.  What does

         17  it mean a cellar space?  It is unlawful to occupy a

         18  cellar space if it contains livable areas,

         19  occupiable as living rooms, dining rooms, and

         20  bedrooms.

         21                 CHAIRPERSON MCCAFFREY:  If that is

         22  the case in Staten Island, why is that not the case

         23  in Queens?

         24                 BOROUGH COMMISSIONER ZADE:  It is

         25  definitely the case in Queens.
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          2                 CHAIRPERSON MCCAFFREY:  Why is that

          3  not the case in the Bronx?

          4                 BOROUGH COMMISSIONER ZADE:  Okay, you

          5  see the interpretation will be universal if we have

          6  bedrooms down in cellars in each of the five

          7  boroughs, that will be rejected automatically.  But,

          8  what we are faced with is areas that are identified

          9  as rec rooms or recreational rooms, or where they

         10  have spaces where they provide play areas for the

         11  children, and which we have in our cellars, and then

         12  this will be converted later on into a bedroom.

         13                 CHAIRPERSON MCCAFFREY:  No, the

         14  reason for us to pass this type of language is

         15  extremely meritorious, but if the implementation is

         16  so, potentially, inconsistent, then the question is

         17  why pass this as a City- wide standard?  Why not say

         18  this is only applicable in the Borough of Staten

         19  Island?

         20                 BOROUGH COMMISSIONER ZADE:  What we

         21  have required is to qualify, because it says lower

         22  area shell, the exemption of cellars is from floor

         23  area.  But it says cellars only, but we want to add

         24  a certain text that says that cellars that contain

         25  livable space.
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          2                 CHAIRPERSON MCCAFFREY:  But

          3  Commissioner you're telling me that your

          4  interpretation can be different on one end, than the

          5  interpretation that can be rendered by another

          6  Borough Commissioner.

          7                 BOROUGH COMMISSIONER ZADE:  Okay, it

          8  differs in the design and arrangement of that cellar

          9  space, if flat out it has living rooms, bedrooms,

         10  and dining rooms.  All of us five Commissioners, or

         11  four Commissioners now, will reject it, flat out.

         12  But it is the arrangement itself, does it have the

         13  potential to be an illegal area.

         14                 CHAIRPERSON MCCAFFREY:  But that is

         15  an issue that we have in Queens, that is an issue

         16  you have in Staten Island, it is an issue that our

         17  colleagues in the Bronx have, it's a question in

         18  Brooklyn.  I'm sure to some degree also that you

         19  might have there, although, obviously not in this

         20  many cases as in Staten Island.

         21                 BOROUGH COMMISSIONER ZADE:  True,

         22  Staten Island is the worse.

         23                 CHAIRPERSON MCCAFFREY:  Right.  But

         24  the question is here, how does someone who is

         25  looking at this as a City- wide policy understand
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          2  how this is going to implemented since there is no

          3  City wide standard of implementation, that is what

          4  really the question comes down to?

          5                 BOROUGH COMMISSIONER ZADE:  Okay, I

          6  am trying to clear the issue what are we looking

          7  for.  We do not want to have any livable space as

          8  far as bedrooms - -

          9                 CHAIRPERSON MCCAFFREY:  But how is it

         10  that you're going to have a different standard in

         11  Staten Island than in Queens? What is going to be

         12  the difference?

         13                 BOROUGH COMMISSIONER ZADE:  Because,

         14  Mr. Councilman, the use of the cellar has a wide

         15  interpretation of use.  People want to use,

         16  normally, a cellar is used for a) to have a laundry

         17  area, b) to have the boiler area.

         18                 CHAIRPERSON MCCAFFREY:  Right, but if

         19  it is being used as dwelling space, - -

         20                 BOROUGH COMMISSIONER ZADE:  Right.

         21                 CHAIRPERSON MCCAFFREY: - -  in Staten

         22  Island, if it is being used as dwelling space in

         23  Queens, what is the distinction?

         24                 BOROUGH COMMISSIONER ZADE:  There is

         25  no distinction, if it is determined that it is used
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          2  as a dwelling - -

          3                 CHAIRPERSON MCCAFFREY:  Why then is

          4  it left to the Borough Commissioner as opposed to

          5  the Department's clear policy, universal across all

          6  boroughs?

          7                 BOROUGH COMMISSIONER ZADE:  Okay,

          8  again, it's the design that is presented to us.  As

          9  I said at the beginning, - -

         10                 CHAIRPERSON MCCAFFREY:  But if the

         11  design has the elements, if the design has the

         12  elements, if you're going to end having a separate

         13  bathroom, if you're going to have a kitchen

         14  facility.

         15                 BOROUGH COMMISSIONER ZADE:  Correct.

         16                 CHAIRPERSON MCCAFFREY:  Those are the

         17  standards that are there in each borough.

         18                 BOROUGH COMMISSIONER ZADE:  Well,

         19  cellars - -

         20                 CHAIRPERSON MCCAFFREY:  Commissioner,

         21  I, you just have to indulge me because we have

         22  several items going on simultaneously, so if you

         23  would just bear with us for a while we just recess

         24  for a brief moment?

         25                 BOROUGH COMMISSIONER ZADE:  Sure.
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          2                 CHAIRPERSON MCCAFFREY:  All right,

          3  Commissioner, so that the question is an architect

          4  is taking the exact same proposal, one borough to

          5  the next, how is that going to be treated, the exact

          6  same proposal?

          7                 BOROUGH COMMISSIONER ZADE:  The exact

          8  same proposal, if we do find a dwelling down in the

          9  cellar, will be immediately rejected.

         10                 CHAIRPERSON MCCAFFREY:  But who is

         11  going to do that, is that going to be a City- wide

         12  regulation and interpretation?

         13                 BOROUGH COMMISSIONER ZADE:

         14  Absolutely, City- wide. We are absolutely ready to

         15  render an interpretation of that cellar.

         16                 CHAIRPERSON MCCAFFREY:  That is the

         17  City- wide interpretation?

         18                 BOROUGH COMMISSIONER ZADE:  Yes, Sir,

         19  absolutely.

         20                 CHAIRPERSON MCCAFFREY:  Okay, and

         21  that will be a written interpretation?

         22                 BOROUGH COMMISSIONER ZADE:  That is

         23  correct.

         24                 CHAIRPERSON MCCAFFREY:  Okay.  If are

         25  there are specific issues relevant to a borough,
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          2  that is, in fact, unique that changes that, the

          3  Borough Commissioner still does have flexibility in

          4  that regard?

          5                 BOROUGH COMMISSIONER ZADE:  We do

          6  have the discretion in this area, yes.

          7                 CHAIRPERSON MCCAFFREY:  Okay, that is

          8  what I want to know.  Thank you very much.

          9  Hopefully that resolves what both of our concerns

         10  are, the Council member and I.  I cannot see Mr.

         11  Berman, is he in the room, he was here a moment ago?

         12                 COUNCIL MEMBER LEFFLER:  Yes, he is

         13  in the other room, Walter.

         14                 CHAIRPERSON MCCAFFREY:  Okay, thank

         15  you.  Thank you very much.

         16                 BOROUGH COMMISSIONER ZADE:  Thank

         17  you, Sir.

         18                 CHAIRPERSON MCCAFFREY:  Council

         19  Member Berman having left the roll open, because you

         20  were negotiating yesterday on the Sidewalk Cafe item

         21  for you to vote on that, since the rest of the

         22  Subcommittee has voted, I will ask the Counsel to

         23  call the roll, in your case on two items, and on the

         24  remaining members on the others.

         25                 COUNSEL TO THE SUBCOMMITTEE:  Council
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          2  Member Berman.

          3                 COUNCIL MEMBER BERMAN:  Aye on both.

          4                 COUNSEL TO THE SUBCOMMITTEE:  The

          5  vote is 4 in the affirmative, 0 negative, 0

          6  abstentions.

          7                 CHAIRPERSON MCCAFFREY:  On the issue

          8  now in terms of the proposal that is before on Land

          9  Use Item No. 400, the Counsel will call the roll.

         10                 COUNSEL OF THE SUBCOMMITTEE:  Council

         11  Member McCaffrey.

         12                 COUNCIL MEMBER MCCAFFREY:  Aye.

         13                 COUNSEL OF THE SUBCOMMITTEE:  Council

         14  Member Berman.

         15                 COUNCIL MEMBER BERMAN:  Aye.

         16                 COUNSEL OF THE SUBCOMMITTEE:  Council

         17  Member Leffler.

         18                 COUNCIL MEMBER LEFFLER:  Yes, may I

         19  please be temporarily excused to explain my vote?

         20                 CHAIRPERSON MCCAFFREY:  Council

         21  Member Leffler.

         22                 COUNCIL MEMBER LEFFLER:  I'm going to

         23  vote aye, because I think this change in the zoning

         24  resolution can and I think will be helpful in

         25  preventing illegal occupancies in basements and
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          2  cellars, particularly where for the first time the

          3  cellar is going for a C of O.  It's of limited

          4  value, but I think it is of some value, so I vote

          5  aye.

          6                 COUNSEL OF THE SUBCOMMITTEE:  Council

          7  Member Malave Dilan.

          8                 COUNCIL MEMBER MALAVE- DILAN:  Aye.

          9                 COUNSEL OF THE SUBCOMMITTEE:  The

         10  vote is 4 in the affirmative, 0 abstentions, 0 in

         11  the negative.

         12                 COUNCIL MEMBER MCCAFFREY:  We will

         13  leave the vote open for Council Member Dear since

         14  the timing on this has changed until such time as

         15  the Land Use Committee votes.  But at this point the

         16  item is passed 4 to 0, and now we are in, adjourned,

         17  and as I say we will allow the roll to be held up

         18  for Mr. Dear.  Thank you very much.

         19                 (Subsequently, Council Member Dear

         20  voted aye, changing the vote to 5 in the

         21  affirmative, 0 in the negative, 0 abstentions.)

         22                 (Hearing concluded at 11:15 a.m.)

         23

         24

         25
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