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PROPOSED INT. NO. 793-A:
By:
Council Members Jackson, Comrie, Gentile, James, Koppell, Nelson, Palma, Seabrook, Stewart, Weprin, Gerson, Dickens and White Jr.  (in conjunction with the Mayor)
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the inspection, maintenance and repair of retaining walls
ADMINISTRATIVE CODE:
Amends title 28 by amending sections 28-112.7.2, 28-201.2.2 and 28-305.1 and by adding new sections 28-301.2 and 28-305.4
BACKGROUND AND ANALYSIS:

On July 23, 2008, the Committee on Housing and Buildings, chaired by Councilman Erik Martin Dilan, will conduct a hearing on Proposed Int. No. 793-A, A Local Law to amend the Administrative Code of the City of New York, in relation to the inspection, maintenance and repair of retaining walls.  This bill is designed to promote inspections of retaining walls in order to prevent casualties or damage to properties.  Previously, on July 15, 2008, the Committee heard testimony from representatives of the Department of Buildings and representatives of real estate professionals with regards to an earlier amended version of this legislation.  
Proposed Int. No. 793-A 

Bill section one would amend the Administrative Code (Admin. Code) by adding a filing fee for the report of a condition assessment of retaining walls to table 28-112.7.2 of section 28-112.7.2.

Bill section two amends item 2 of section 28-201.2.2 by classifying a failure to perform retaining wall inspections and to file a required report as a major violation.


Bill section three adds a new section 28-301.2 to Article 301 of Title 28 of the Admin. Code entitled “Filing of reports in writing or electronically,” which allows reports required under Chapter 3 of Title 28 of the Admin. Code to be filed either in writing or electronically.

Bill section four amends section 28-305.1 of the Admin. Code.  This section contains certain cross-references relating to compliance with new section 28-305.4 discussed below.  
Bill section five adds a new section 28-305.4 to Article 305 of Chapter 3 of Title 28 of the Admin. Code entitled “Maintenance, inspection and repair of retaining walls.”  Section 28-305.4.1 defines “retaining wall” as a wall that resists lateral pressure and limits displacement caused by soil, rock, water or other matter.  However, basement and vault walls, which are part of a building; underground structures such as utility structures; tunnels; transit stations and swimming pools, are not considered “retaining walls.”

Section 28-305.4.2 requires owners of retaining walls with a height of at least ten feet which front a public right-of-way to comply with the requirements of this new section 28-305.4.  The height of the retaining wall is measured as the distance from the top of the ground in front of the wall to the top of the wall stem, or wall step, in the case of stepped walls, including any parapets or fencing capable of retaining materials.
Section 28-305.4.3, entitled “Condition assessment requirements,” requires a “condition assessment” to be conducted periodically, as the Commissioner of Buildings may determine by rule, but at least every five years.  A registered design professional
 with “appropriate” qualifications must conduct or supervise the condition assessment (§28-305.4.3.1) in accordance with DOB’s rules (§28-305.4.3.2), and submit to DOB a report (§28-305.4.4) within sixty days of completing the assessment, but within five years after the submission of the preceding assessment report. The results must be certified as “either safe, safe with minor repair or safe with repair and/or engineering monitoring,” which DOB will prescribe by rules, unless there is an unsafe condition (§28-405.4.6).  The report must document the condition of the retaining wall and include a record of any significant deterioration, potentially unsafe conditions, and whether or not any movement had been observed.  The registered design professional must certify the report and the owner of the retaining wall must pay DOB a report filing fee.
Pursuant to section 28-305.4.6, if the registered design professional learns of an unsafe condition by conducting the required assessment he or she must notify the owner and also notify DOB by calling 311 and by written notification.  The owner of the retaining wall or his or her agent must immediately begin repairs, reinforcement, or take any other steps necessary to ensure the safety of the public (§28-305.4.7) and obtain a permit from DOB in order to correct the unsafe condition (§28-305.4.7.1). The owner or his or agent must monitor the protection of the public until the unsafe condition is corrected (§28-305.4.7.2), reinspect the retaining wall and file an amended report within two weeks of the correction, which certifies that the unsafe conditions have been corrected (§28-305.4.7.3).  However, the Commissioner of Buildings may grant an extension of up to ninety days from the date of the application to complete the needed repairs upon receiving an extension application from the registered design professional along with any other information, which the Commissioner may require by rule, (§28-305.4.7.4) and may grant a further extension if requested by such registered design professional (§28-305.4.7.5). 
Section 28-305.4.8 is entitled “Safe with repair and/or engineering monitoring.”  This section provides that retaining walls, or any part of the wall which may pose a potential danger but does not require immediate action, must be “rated safe with repair and/or engineering monitoring,” requiring further investigating and remedial action to prevent it from becoming an unsafe condition.   The registered design professional is responsible for monitoring the wall until repairs are complete and may not file a report of “safe with repair and/or engineering monitoring” for the same retaining wall for two filing periods in a row unless the second report is accompanied by certification assessing the correction of all conditions identified in the report as requiring repair.

Bill section six states that this local law would take effect 180 days after enactment.  However, this local law shall not take affect prior to the local law that enacted Int. No. 687-A.
Amendments made to the previous amended version of the legislation

Since the hearing that occurred on July 15, 2008, the following is a synopsis of the amendments made to the bill:

· Bill section one now amends table 28-112.7.2 of section 28-112.7.2 of Title 28 of the Admin. Code as amended by Proposed Int. No. 687-A and a filing fee for the inspection of potentially compromised buildings or structures as described in Proposed Int. No. 687-A was added.

· Bill section two now contains amendments to item 2 of section 28-201.2.2 as amended by Proposed Int. No. 687-A and incorporates the required structural inspections of buildings or structures that are “potentially compromised” pursuant to section 28-216.12.
· Bill section four has been amended and renumbered as new bill section five of the final amended legislation.  New bill section four contains provisions relating to the responsibility for maintaining and repairing retaining walls, as previously mentioned.
· Former bill section five, which contained the enactment provision has been renumbered as bill section six and amended to require that this local law may not take affect prior to the local law enacting Proposed Int. No. 687-A.

· Bill section 28-305.4.7 of new bill section five was amended to require the owner or owner’s agent to monitor the protection of public safety and perform the reinspection of the retaining wall.  
· Bill section 28-305.4.4 of new bill section five was amended to allow for a registered design professional to certify the results of the retaining wall assessment as “safe with repair and/or engineering monitoring.”  

· Bill section 28-305.4.8 of new bill section five had been renamed “Safe with repair and/or engineering monitoring” and now requires a registered design professional to “appropriately” monitor the retaining wall until the repairs have been completed.
� §28-101.5 of the Administrative Code, defines a “registered design professional” as “an     architect or engineer.”





PAGE  
6

