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SUBJECT:
Calling upon the New York State Legislature to adopt Assembly Bill A.9556, which amends Section 6206 of the Education Law, in relation to requiring that the Board of Trustees of the City University of New York charge the same rate of tuition that is charged to State residents to any person who is an immigrant alien, who attended a secondary or high school in the State and received a high school diploma within the State, or who obtained a general education diploma issued within the State. 

May 31, 2002

On Friday, May 31, 2002, the Committee on Higher Education, chaired by Council Member Charles Barron, will discuss and vote on Resolution No. 67 regarding the adoption of  Assembly bill A.9556 by the New York State Legislature, which bill would require that the Board of Trustees of the City University of New York ("CUNY" or the “University") charge the same rate of tuition that is charged to state residents to any immigrant alien, even if such person is out-of-status or has an undocumented immigration status, if such person attended a secondary or high school in the state and received a high school diploma within the state, or such person obtained a general education diploma issued within the state. In particular, this CUNY policy, which charges undocumented aliens the out-of-state rate of tuition, adversely impacts educational opportunities for students at CUNY, where many students come from lower and middle economic backgrounds, as well as from diverse ethnic and racial backgrounds.
 

Invited to testify at today's hearing on Resolution No. 67 are: Chancellor Matthew Goldstein on behalf of the City University of New York; Professor Barbara Bowen, President, Professional Staff Congress, CUNY; Richard Lawrence, Chair, University Student Senate; Patricia Fraticelli, Vice Chair, University Student Senate; Camille Rivera, undergraduate student at CUNY and Chair of the New York Public Interest Resource Group Student Board of Directors, Miriam Kramer, Higher Education Coordinator of the New York Public Interest Resource Group; Professor Robert Smith, Sociology Department, Barnard College; Shana Joseph, Borough of Manhattan Community College, CUNY; Maric Lewis, Albany Representative, New York Immigration Coalition; Jerry Dominguez, Mexican-American Students Alliance; Mindy Kim, National Korean-American Service and Education Consortium; CUNY students, diverse members of the higher education community, and the general public. A copy of Resolution No. 67 is attached hereto as Exhibit A.

BACKGROUND


The City University of New York is the largest municipal university system in the United States and the third largest public university system in terms of student numbers in the country. The CUNY system has provided public higher education to many generations of New Yorkers. CUNY graduates have pursued many different career paths, including careers in education, engineering, business, health care, science, mathematics, literature, government, and labor relations.  CUNY is comprised of ten senior colleges, six community colleges, one four-year technical college, a doctoral-granting graduate school, a law school, a 

school of biomedicine and several affiliated medical schools.
  Currently, approximately 200,000 students are enrolled in degree programs at CUNY colleges throughout the five boroughs of New York City.  An additional 150,000 are enrolled in adult and continuing education courses. During the 1998-1999 academic year, CUNY conferred almost 29,000 degrees ranging from certificates to doctorates.


The University system traces its roots back to the Free Academy, founded over 140 years ago by  Townsend Harris, with the mission to serve all the residents of New York.  In 1961, CUNY’s educational mission was codified in the New York State Education Law section 6201, which states that CUNY, “an independent system of higher education”, has a commitment to “academic excellence and to the provision of equal access and opportunity for students, faculty and staff from all ethnic and racial groups and from both sexes”.
  Since its founding, CUNY has been an integral part of this City’s diverse social fabric. 

The University’s total impact on New York’s economy and tax base is estimated at over $13 billion annually, which is ten times the size of the University’s budget.  In addition, CUNY's faculty and graduates generate over $775 million in tax revenues for the City of New York.  These figures reflect the residency patterns of CUNY students before and after graduation.  Eighty percent of the University’s graduates continue to live in New York State ten years after graduation, contributing in many fields of endeavor and creating employment opportunities for countless others who are born in New York City or who come here seeking the promise of a better life. 

I.
CUNY TUITION POLICY: PRE-1976 THROUGH 2002


A.
PRE-1976 THROUGH 1989

Prior to 1976, CUNY students who were bona-fide residents of New York were the beneficiaries of a tuition free policy to obtain a college education.  That policy changed in 1976, and students began paying tuition to attend CUNY with tuition rates based on resident and non-resident status of students.
  Since that time, CUNY has continued to increase tuition costs and other student fees, which have resulted in substantially increasing the cost of obtaining a college education through the CUNY system.  


From 1976 until 1989, CUNY charged the non-resident rates of tuition to undocumented and out-of-status alien students.  In addition, residents of New York City, who were not U.S. citizens, were charged the resident tuition rate if they held a permanent resident visa or a refugee visa.
   

B.
AUGUST 1989 THROUGH 2001

In August of 1989, then Mayor Edward Koch issued Executive Order No. 124 (the "Order"), which provided in pertinent part:

Any service provided by a City agency shall be made available to all aliens who are otherwise eligible for such service unless such agency is required by law to deny eligibility for such services to aliens.

Responding to the 1989 Order, CUNY changed its tuition policy, applying the above provision by making undocumented or out-of-status alien students eligible for the resident rate of tuition.
   This policy allowed undocumented students to pay the resident tuition rate, if they had resided in New York State for twelve months or had attended a New York City high school for the previous two semesters.
  The policy was maintained from 1989 until 1996 without any comment or controversy.
  

In 1996, the U.S. Congress enacted the Illegal Immigration Reform and Immigrant Responsibility Act (the "IIRIRA"), which amended the immigration laws, and specifically prohibited "an alien who is not lawfully present in the United States" from eligibility for "any post secondary education benefit."
  The IIRIRA states in pertinent part:

Notwithstanding any other provision of law, an alien who is not lawfully present in the United States shall not be eligible on the basis of residence within a State (or political subdivision) for any postsecondary educational benefit unless a citizen or national of the United States is eligible for such a benefit is such a resident.

Upon enactment of the IIRIRA, CUNY sought counsel from an outside immigration law expert in connection with the application of the law to its policy of charging resident tuition rates to undocumented students.  Outside counsel's advice noted that "the statute did not explicitly address in-state tuition" and advised the University to "defer any action until implementing regulations were issued."
  Thus, CUNY did not change its policy at that time.     

Since the passage of the IIRIRA in 1996, the federal government has issued no implementing regulations.
  However, following the tragic terrorists' attacks of September 11, 2001, CUNY decided to review the laws and regulations pertaining to foreign students, including undocumented students.
  

C.
NOVEMBER 2001 THROUGH 2002

In November of 2001, CUNY General Counsel, Frederick Schaffer, Esq., determined that CUNY's tuition policy conflicted with the IIRIRA.  After consultation with Chancellor Goldstein, an announcement was made that the University "must change its prior tuition policy regarding undocumented or out-of-status students, and charge them the same tuition as out-of-state students, i.e., the non-resident rate of tuition.
 This policy change was issued in November of 2001, effective in the Spring of 2002.
 

Currently, CUNY tuition charges for full-time undergraduate study are shown in the chart below:


Resident
Non-Resident

Community Colleges
$1,250/semester 
$1,538/semester

Senior Colleges
$1,600/semester
$3,400/semester


Students and advocates for higher education argue that this change in CUNY tuition policy threatens the ability of lower and middle income CUNY students as well as working students to pursue their education in a timely manner and even to graduate and obtain their degrees.  Attached at Exhibit B is a full schedule of CUNY tuition charges. 


Consequently, this change in tuition policy was met with outcries from immigrant groups, students, parents, and advocates of higher education.  CUNY maintains that its change in policy is based on a legal interpretation of the federal statute, which brings the University's policy into compliance with the law.  However, advocates charge that the policy change is based on "an anti-immigrant attitude" and a "willingness to adhere to congressionally expressed anti-immigrant sentiment, which are fueled by the events of September 11th."
   

CUNY, on the other hand, has reiterated and expressed the commitment to continuing its rich tradition of educating generations of immigrants.  In addition, CUNY has emphasized that it has taken many steps taken to assist undocumented students in rectifying their immigrant status, stating that the change is not arbitrary and capricious, but based on a fair reading of the law.  This change in policy, however, has brought forth education and immigration experts to counter that CUNY should be encouraging illegal aliens to obtain a college education so that they will not become "part of a permanent 'underclass', and thereby become a drag on the local and national economy."
        


As a result of this controversy, the New York State Assembly introduced legislation to solve the controversy and, as advocates have argued, to override the application of an unjust federal statute, which some constitutional law experts believe to be constitutionally defective.
 

Recently, both CUNY and the Governor have joined in supporting State legislation that would allow undocumented immigrant students at CUNY and SUNY to be charged the State resident rate of tuition.
  In particular, CUNY has extended its deadline for tuition payments for students who are participating in the University's Hardship Deferral Program, including undocumented students, until May 31, 2002.
  However, if no such legislation has been enacted, full non-resident tuition payment will be required of undocumented immigrant students.
  

II.
RESOLUTION NO. 67

Resolution No. 67 calls upon upon the New York State Legislature to adopt Assembly bill A.9556, which amends section 6206 of the Education Law, in relation to requiring that the Board of Trustees of the City University of New York charge the same rate of tuition that is charged to state residents to any person who is an immigrant alien, whether undocumented or out-of-status, who attended a secondary or high school in the state and received a high school diploma within the state, or who obtained a general education diploma issued within the state. 

The resolution cites the important role that immigrants have played throughout the history of CUNY and in the building of the workforce of the City and State, as well as the nation's democratic institutions.  The resolution emphasizes that many hardworking undocumented immigrants who have attended elementary and secondary schools in this City and State and who are likely to remain in this State, are now precluded from obtaining an affordable college education due to nonresident tuition rates, and CUNY's recent change in tuition policy adversely and disproportionately impacts ethnic minorities and students of color.  The resolution cites the need for enactment of Assembly bill A.9556 in order to remedy unmitigated injustices caused by the IIRIRA, which fails to adequately provide for alien immigrant students' expeditious resolution of their legal status due to the Immigration and Naturalization Service's backlog of over 800,000 applications for resident alien status.  

The resolution declares that since CUNY has stated that it is constrained to comply with the IIRIRA, enactment of Assembly Bill A.9556 would ensure a fair tuition policy and uphold the intention of the New York State Education Law section 6201 by providing for equal access and opportunity for students from all ethnic and racial groups.  The resolution concludes that Assembly bill A.9556 furthers the spirit of this City and State's long standing tradition of fairness and opportunity to all persons who are willing to work hard, obtain greater knowledge and training through higher education, and thus, contribute to the State's economy.

� This Committee had heard concerns at previous hearings from CUNY students, Administration, faculty, the higher education community and the public with respect to CUNY's change in tuition policy for undocumented alien students, and Resolution No. 67 was introduced in response to these concerns.





� See CUNY System at www.cuny.edu/abtcuny/about.htlm.


� See CUNY, Overview section at www.cuny.edu/abtcuny/about.htlm.  


� N.Y. Ed. L. § 6201.


� See Matter of Paula R v. Goldstein, Decision & Judgment, Index No. 100388/02 (N.Y. Sup. Ct. 2/6/02) (J.Wetzel)


� Id. at 2.


� Id.


� Id. at 2-3. 


� Id. at 3.


� Id.


� 8 U.S.C. § 1623, Illegal Immigration Reform and Immigrant Responsibility Act of 1996, § 504.


� Id. (The effective date of the above provision was July 1, 1998).


� Student Advisory Memorandum No. 2001-2, dated 11/2/01, page 1, from Frederick P. Schaffer, current CUNY General Counsel to College Presidents.


� Id. at page 2.


� See Matter of Paula R v. Goldstein, Decision & Judgment, Index No. 100388/02, page 3-4 (N.Y. Sup. Ct. 2/6/02) (J.Wetzel) (noting that for reasons "both rational and irrational - immigrants in general, illegal immigrants in particular, … became the subject of heightened scrutiny.").


� Student Advisory Memorandum No. 2001-2, dated 11/2/01, page 2, from Frederick P. Schaffer, Esq. 


� Id.


� See Matter of Paula R v. Goldstein, Decision & Judgment, Index No. 100388/02, pages 4-5.


� Id. at page 5 (quoting Professor Robert Smith of Barnard College).


� Id. at pages 5-6; See also Matter of Paula R v. Goldstein, Verified Petition, Index No. 100388/02, ¶ 19 (Petition filed by the Puerto Rican Legal Defense & Education Fund and Beldock Levine & Hoffman LLP on behalf of affected CUNY students).


� Press Release dated 4/20/02, NYS Executive Chamber, Governor Pataki, regarding Governor's Bill and quoting CUNY Chancellor Goldstein's statement in support of a 'legislative remedy that will ameliorate the plight of immigrant CUNY students.'


� Memorandum dated 3/26/02 from CUNY Office of the General Counsel, Vice Chancellor Schaffer, to University Cabinet, Presidents, Officers and Administrators. 


� Id. (noting that any such CUNY student failing to make full payment when due "will be subject to the University's policy relating to students who are delinquent and/or in default and therefore will not be permitted to complete registration for the following term or to receive a copy of their grades, a transcript of their academic record, or a certificate or a degree.").
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