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I. Introduction

On June 23, 2004, the Committee on Fire and Criminal Justice Services, chaired by Council Member Yvette Clarke, will hold a hearing on “Promotional Policies at the Department of Correction.”  Those expected to testify include representatives of the Department of Correction and Correction unions.

II. Promotional Controversy
 In the past, there have been scandals at the Department of Correction involving the promotion of personnel with ties to Republican political organizations and discrimination against those with Democratic ties.  In other cases, Correction employees have successfully challenged demotions or disciplinary charges that the employees argued were the result of favoritism. 

Anthony Serra, for example, was promoted to the rank of Deputy Warden in 1997 while facing departmental charges for submitting false testimony about an incident of use of force against an inmate.  Mr. Serra was a volunteer in Rudolph Giuliani’s bid for mayor and in 2002 earned a six-figure salary for helping Governor Pataki’s re-election campaign.
  In a short period, Mr. Serra was promoted to Deputy Warden-in-Command, then Warden, Assistant Chief, and ultimately became Chief of the Department, the highest-ranking uniformed position.  Since the title of Deputy Warden is the first discretionary promotion, rather than one based upon a civil service exam, it opens the door for one to rise rapidly in the Correction’s hierarchy.  For this reason, one Department source commented anonymously during the Serra scandal that “It’s the one [title] that you would think would be vested with the greatest scrutiny.”

After Mr. Serra’s ascendancy from the role of Warden to that of Chief of the Department, he was accused of using agency personnel to perform renovations on his home, and for political activities, such as campaigning for Republican candidates.  This housework included landscaping, cleaning fallen leaves from gutters, building and painting a deck, and renovating a bathroom.  It is alleged that Mr. Serra created no-show jobs so that Corrections personnel could work on his home.  Moreover, on-duty Corrections personnel, under Mr. Serra’s authority, were said to have worked as poll watchers and security guards for the state Republican Committee.
  This conduct allegedly took place from February 2001 to November 2002.
  In February 2003, Mr. Serra was arraigned in state Supreme Court on 89 criminal counts, including defrauding the government, official misconduct and falsifying records.
  The Serra trial will begin in the next several months. 

Further evidence of promotions misconduct is evidenced by a $300,000 settlement award to Deputy Warden Lionel Lorquet who accused his supervisors of spying on him for supporting Democratic mayoral candidate Mark Green, support that according to Lorquet, hindered his promotion.  Shortly after November 2001, Mr. Lorquet alleged that Anthony Serra called him into his office and said that he joined the wrong “team” and would have done better “career-wise” if he had sided with Mr. Serra. Mr. Lorquet claimed that the DOC punishes those who aid political candidates who rival those supported by top DOC brass.
 

Additionally, the Department has lost or settled several cases where Correction employees have alleged they were demoted or brought up on charges for reasons unrelated to their job performance.  In 2002, for example, Deputy Warden Dane Martin was demoted to the rank of Captain, without any explanation, one month after he spoke out against job cuts in the jails.
  The Department settled the case, restoring Mr. Martin to his rank of Deputy Warden with full back pay and an undisclosed damage settlement.  Similarly, in 2001, an Administrative Law judge dismissed disciplinary charges brought against a Correction Captain, stating “[t]his case reveals a situation which involved gross abuse of power and misuse of the EEO and disciplinary process to protect a favored employee.” 
  In another case, the judge ruled that sexual harassment charges brought against Captain Herbert Reed by a subordinate with alleged ties to upper level department officials could not be sustained.  The judge stated that the “case raises very serious issues about the governance of the Department . . . This includes possible attempts to influence witnesses, to interfere with the administration of justice, and to suborn perjury . . . .”

III. Deputy Warden Assignment Level Procedure

In response to concerns of promotional policies, the Department of Correction recently implemented Directive 2226 on “Deputy Warden Assignment Level Procedure.”  The stated goal of this new directive, effective March 31, 2004, is to “provide the Commissioner with an objective assessment of candidates for Deputy Warden assignment, while preserving the Commissioner’s discretion in selection.”

Under the directive, candidates for promotion to Deputy Warden are reviewed under a set of weighted criteria to arrive at a numerical score from 1.0 to 8.0.  The five criteria are interview by promotion board (7 points), performance rating (5 points), education (3 points), attendance (2 points), and seniority in Assistant Deputy Warden rank (3 points).  Once candidates are assigned a score, the Chief of the Department determines which candidates should be forwarded to the Commissioner for final selection.  Neither the Chief nor the Commissioner are obligated to select the candidates with the highest scores.

IV. Comparison to Other Titles
Civil service exams are required for the position of Officer, Captain or Assistant Deputy Warden.
  In the case of Assistant Deputy Wardens, for example, the examination has consisted of multiple-choice and sometimes oral questions regarding the rules and regulations of the department, relevant laws, ethics, consent decrees, and how to train subordinates.  The department is obligated to accept 1 in 3 candidates who pass the exam and will take into account a candidate’s record and attendance in deciding upon the promotion.

In the city’s other uniformed services, promotion to the equivalent position of Assistant Deputy Warden requires successful completion of a civil service exam.  For example, the rank structure of the Department of Correction compares with the Police Department as follows:
DOC





NYPD
Correction Officer (Exam) 


Police Officer (Exam) 


Captain (Exam) 



Sergeant (Exam) 


Assistant Deputy Warden (Exam) 

Lieutenant (Exam) 


Deputy Warden (Appointed)  


Captain (Exam)

V. Union Position

According to the Correction unions, the current promotion system is vulnerable to favoritism, and not a system based on merit.  The unions maintain that only a civil service exam would ensure those who have demonstrated their knowledge of the law and departmental procedures would progress to the rank of Deputy Warden.


The unions note that while the new promotional directive uses some objective criteria, the department is not obligated to select candidates with the highest scores.  The Chief is not required to send the highest scoring candidates to the Commissioner for final review, and the Commissioner is not required to select the highest scoring candidates he interviews.  The directive does not include any requirement equivalent to the “1 in 3” rule in civil service law.  Moreover, more than one-third of the points in the score are based on a subjective interview by a promotion board.  Finally, the unions insist that the biggest problem with the directive is that at best it is a temporary fix – however fairly Commissioner Horn may conduct his hiring, and however well the directive may work under his stewardship, the next Correction Commissioner can revoke the directive at will.
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