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I. Introduction
On November 27, 2023, the Committee on Youth Services, chaired by Council Member Stevens, and the Committee on Mental Health, Disabilities and Addiction, chaired by Council Member Lee, will conduct a joint oversight hearing titled “After-School Program Support for Youth with Disabilities.” Witnesses invited to testify include representatives from the New York City (City) Department of Education (DOE), the City Department of Youth and Community Development (DYCD), the Mayor’s Office for People with Disabilities (MOPD), youth advocates, other interested stakeholders, and members of the public. 
II. Federal Laws Requiring Accommodation of Youth with Disabilities in After-School Programs

The Individuals with Disabilities Education Act (IDEA)[footnoteRef:1] is the federal law that makes available a free appropriate public education to eligible children with disabilities.[footnoteRef:2] IDEA governs how states and public agencies provide early intervention, special education, and related services to eligible infants, toddlers, children, and youth with disabilities.[footnoteRef:3] IDEA requires schools to provide related or supportive services to youth with disabilities when they need such assistance to benefit from special education programs.[footnoteRef:4] Under certain circumstances, involvement in extracurricular activities, including after-school programs, particularly when participation helps youth with disabilities benefit from their special education programs, constitutes a form of related services that must be included in individualized education programs (IEPs).[footnoteRef:5]   [1:  20 U.S.C. §§ 1400–1482.]  [2:  Special Education: Federal Laws and Regulations, New York State Education Department. Available at: https://www.nysed.gov/special-education/federal-laws-and-regulations. 34 CFR Part 300 is the federal regulations implementing the IDEA. Id.]  [3:  About IDEA, U.S. Department of Education. Available at: https://sites.ed.gov/idea/about-idea/ - IDEA-Purpose.]  [4:  20 U.S.C. § 1401(26). The IDEA specifically lists “related services” as developmental, supportive, and corrective services such as transportation, speech–language pathology, audiology, interpreting services, psychological services, physical therapy, occupational therapy, recreation (including therapeutic recreation), social work services, school nurse services, counseling services (including rehabilitation counseling), orientation and mobility services, and medical services (for diagnostic or evaluative purposes only). 34 CFR § 300.24; Allan G. Osborne et al., A School Board’s Obligation to Provide Accommodations so Students with Disabilities Can Effectively Participate in Extracurricular Activities, Education Law Into Practice (2015). Available at: https://www.westlaw.com/Document/I106d0af5982d11e598dc8b09b4f043e0/View/FullText.html. Other services may be deemed “related” if they help students with disabilities benefit from special education. Thus, services such as art, music, and dance therapy could be identified as related services. Id. ]  [5:  Id. An IEP is a written statement for each child with a disability that is developed, reviewed, and revised in a meeting pursuant to IDEA regulations. 34 CFR § 300.320. An IEP is a tool that ensures a child has access to the general education curriculum and is provided appropriate learning opportunities, accommodations, adaptations, specialized services, and supports necessary for the child to progress and to meet their unique needs. Special Education: Individualized Education Program (IEP), New York State Education Department. Available at: https://www.nysed.gov/special-education/individualized-education-program-iep. Federal and State laws and regulations specify the information that must be in each IEP. Id. In New York State, IEPs must be on a form prescribed by the Commissioner of Education. Id. In order to qualify for an IEP, a child must meet one or more of the 13 disability classifications listed in the IDEA: Autism Spectrum Disorder (ASD), Deaf-Blindness, Deafness, Emotional Disability, Hearing Impairment, Intellectual Disability, Multiple Disabilities, Orthopedic Impairment, Other Health Impaired, Specific Learning Disability, Speech/Language Impairment, Traumatic Brain Injury, and Visual Impairment (including blindness). 34 CFR § 300.8. The child’s disability must also affect their educational performance and/or ability to learn and benefit from the general education curriculum, leading to the need for specialized instruction. Id.] 

Section 504 of the Rehabilitation Act of 1973 (Section 504)[footnoteRef:6] prohibits recipients of federal funds from discriminating against individuals with disabilities, as do similar provisions in the Americans with Disabilities Act (ADA).[footnoteRef:7] Instead of enumerating specific disabilities, Section 504 and the ADA define “handicapped person”[footnoteRef:8] as any individual who has a physical or mental impairment which substantially limits one or more major life activities, has a record of such impairment, or is regarded as having such impairment.[footnoteRef:9] The ADA applies to government-run and privately-run childcare centers, before- and after-school programs, and places of education.[footnoteRef:10] The law’s basic requirement is that such places cannot discriminate against youth with disabilities, unless the youth’s presence would pose a direct threat to the health or safety of others or require a fundamental alteration in the nature of the program.[footnoteRef:11] All such programs must make reasonable accommodations to enable youth with disabilities to participate.[footnoteRef:12] In this context, “reasonable accommodations” are modifications to policies and practices that do not constitute a fundamental alteration of the program.[footnoteRef:13] Determining exactly what constitutes a reasonable accommodation and at what point the accommodation becomes a fundamental alteration of the program must be evaluated and resolved on a case-by-case basis.[footnoteRef:14]  [6:  29 U.S.C. § 794. Section 504 Plans outline how a child will have access to learning at school, and provides services and changes to the learning environment to meet the needs of the child as adequately as other students. The Difference Between IEPs and 504 Plans, State Council on Developmental Disabilities (2018), https://scdd.ca.gov/wp-content/uploads/sites/33/2018/03/The-Difference-Between-IEP-and-504-Plans.pdf. To get a 504 plan, the child must have any disability (which can include many learning or attention issues) and the disability must interfere with the child’s ability to learn in a general education classroom. Id. Note that Section 504 has a broader definition of a disability than IDEA. Id. And unlike IEPs, 504 plans do not need to be written. Id. ]  [7:  42 U.S.C. §§ 12101–12213.]  [8:  The words “handicap” and “disability” are used interchangeably throughout the Committee Report.]  [9:  34 CFR 104.3(j). “Physical or mental impairment” is defined as (A) any physiological disorder or condition , cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive, digestive, genitourinary; hemic and lymphatic; skin; and endocrine; or (B) any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities. 34 CFR 104.3(j)(2)(i). Major life activities means functions such as caring for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working. 34 CFR 104.3(j)(2)(ii).]  [10:  42 U.S.C. § 12182; 42 U.S.C. § 12131.]  [11:  42 U.S.C. § 12132; 42 U.S.C. § 12182.]  [12:  Olmstead v. L.C., 537 U.S. 581 (1999).]  [13:  Id. ]  [14:  Id. ] 

Section 504 similarly prohibits discrimination on the basis of disability in the administration of both academic and nonacademic services and activities of a covered entity.[footnoteRef:15] Specifically, covered entities must provide nonacademic services and activities in a manner that is necessary to afford a youth with a disability an equal opportunity to participate in those services and activities at every level, from applying for the service or activity to participation with reasonable modification and necessary aids and services.[footnoteRef:16] The provision of modifications, aids, and services are not required if they fundamentally alter the service or activity or impose undue financial or technical burden on the school or agency.[footnoteRef:17] What an educational program may not do is expel or refuse to allow youth with disabilities to participate without making any effort to accommodate if such accommodations can be done reasonably. Thus, accommodations may be required for youth with disabilities who are qualified to receive them under Section 504 and the ADA but whom do not qualify for special education under the IDEA. [15:  34 CFR § 104.37. Covered entities under Section 504 generally means all employers, agencies, businesses, organizations, and programs that receive federal financial assistance. Disability Nondiscrimination Law Advisor, U.S. Department of Labor. Available at: https://webapps.dol.gov/elaws/odep/ra_504full.aspx. Nonacademic services and activities include counseling services, physical recreational athletics, transportation, health services, recreational activities, special interest groups or clubs sponsored by the school, referrals to agencies which provide assistance to individuals with disabilities, and employment of students, including both employment by the school and assistance in making available outside employment. 34 CFR 104.37(a)(2). ]  [16:  What Rights to Her School’s Nonacademic and Extracurricular Services Does My Child Have Under Section 504?, Disability Rights California. Available at: https://serr.disabilityrightsca.org/serr-manual/chapter-16-information-on-section-504-and-disability-based-discrimination/16-18-what-rights-to-her-schools-nonacademic-and-extracurricular-services-does-my-child-have-under-section-504. For example, the U.S. Department of Education Office for Civil Rights (OCR) found that an after-school program could not disenroll a child with a developmental disability because of his behaviors without conducting an individualized inquiry into how to address the student’s behaviors first. Elmore County Sch Dist., OCR (2017); Id.]  [17:  28 CFR § 35.130(b)(7). ] 

III. Value of Out-of-School Programming
According to the National Conference of State Legislatures,[footnoteRef:18] after-school activities, also known as Out-of-School Time (OST) programs, have proven to be a valuable resource in providing academic supports that positively impact educational outcomes.[footnoteRef:19] Additionally, OST programming has been shown to increase social and emotional learning for students with disabilities.[footnoteRef:20]   [18:  What the Research Says, National Conference of State Legislatures (2023), https://www.ncsl.org/education/supporting-student-success-through-after-school-programs.]  [19:  Id.]  [20:  Id.] 

In 2021, the Alliance’s America After 3PM report examined the experiences of children with disabilities.[footnoteRef:21]  Parents and caregivers of children with disabilities reported having an “overall positive” experience with OSTs, attributing their 91 percent level of satisfaction to a broad set of activities for children that included academic and cultural programming, physical activities that helped children interact with peers and develop social skills, while providing much needed support to families and caregivers.[footnoteRef:22] Overall, the positive role of OST programming is well documented and overwhelmingly welcomed by participants and their families.[footnoteRef:23]  [21:  Id.]  [22:  America After 3pm for Children with Special Needs or Disabilities, After School Alliance (2021), https://after-schoolalliance.org/documents/AA3PM-2020/AA3PM-Special-Needs-2021-Brief.pdf ]  [23:  Id.] 


IV. After-School Programming for New York City Youth with Disabilities 
Youth with disabilities comprise a large and growing portion of the DOE student population.[footnoteRef:24] During the 2017-18 school year, there were 231,910 students with disabilities, representing 20.4% of DOE enrollment.[footnoteRef:25] By the 2022-23 school year, the number of students with disabilities in DOE schools decreased to 219,244, which was 20.9% of total enrollment.[footnoteRef:26]   [24:  Information and Data Overview, NYC Public Schools InfoHub, https://infohub.nyced.org/reports/students-and-schools/school-quality/information-and-data-overview.]  [25:  Information and Data Overview, NYC Public Schools InfoHub, https://infohub.nyced.org/reports/students-and-schools/school-quality/information-and-data-overview.]  [26:  Information and Data Overview, NYC Public Schools InfoHub, https://infohub.nyced.org/reports/students-and-schools/school-quality/information-and-data-overview; DOE Data at a Glance, NYC Public Schools, https://www.schools.nyc.gov/about-us/reports/doe-data-at-a-glance.] 

In New York City, various programs are tailored to serve youth with disabilities. Examples include the ADAPT Community Network (ADAPT) after-school programs for students with disabilities between the ages of 5 and 21, provided through a collaborative effort between ADAPT and DOE.[footnoteRef:27] Others include the nonprofit Special Needs Activity Center for Kids and Adults (SNACK*), which provides after-school and weekend recreational programs designed and staffed to address the needs of children with disabilities.[footnoteRef:28] Activities are open to all children, but SNACK* focuses primarily on children with Autism Spectrum Disorders (ASD) and similar developmental and behavioral disabilities.[footnoteRef:29] YAI is also an organization that provides support to members of the intellectual and developmental disabilities community, including those with ASD, Down Syndrome, and Cerebral Palsy.[footnoteRef:30] YAI offers support through clinical services, socialization, programs, crisis support, day services, and education.[footnoteRef:31] The Association to Benefit Children (ABC) offers distinctive programs for youth with disabilities and their families.[footnoteRef:32] At the Echo Park Children and Family Center, ABC offers children 5 to 21 years old academic-round support for school through the Therapeutic After-school Program.[footnoteRef:33] The UJA Federation of New York’s Robbins-Corenman After School Center also provides care for every child, including those with special needs such as ASD, ADHD, and learning disabilities.[footnoteRef:34] [27:  After School Programs, ADAPT Community Network, https://adaptcommunitynetwork.org/service-options/education/after-school-programs. ]  [28:  About Us, Snack*, https://www.snacknyc.com/about. ]  [29:  19 Special Needs Programs in NYC for Kids, Mommy Poppins (2022), https://mommypoppins.com/newyorkcitykids/special-needs-programs-and-classes-for-all-new-york-city-kids. ]  [30:  Id. ]  [31:  Special Needs, CAP4KIDS, https://cap4kids.org/newyorkcity/parent-handouts/special-needs.]  [32:  Id. ]  [33:  Special Needs, CAP4KIDS, https://cap4kids.org/newyorkcity/parent-handouts/special-needs.]  [34:  Inclusion After School for Children with Disabilities, JCHB, https://www.jchb.org/special-needs. ] 

In addition to specialized after-school programming to accommodate youth with disabilities, The Department of Youth and Community Development (DYCD) also provides after-school programming to New York City youth and families through contracts with a network of community-based organizations.[footnoteRef:35] DYCD’s after-school programs include Comprehensive After-school System of New York City (COMPASS NYC), which comprises more than 890 programs serving young people in grades K-12; Summer Rising, which runs during the summer months and provides academic and recreational programming to students in grades K-8; School's Out New York City (SONYC) for middle school students; Beacon Community Centers for youth and adults; and Cornerstone Community Centers for youth and adults.[footnoteRef:36] These programs are offered at minimal or no-cost to participants and are located in schools, community centers, religious institutions, public housing, and recreational facilities across New York City.[footnoteRef:37]   [35:  The Department of Youth and Community Development, “Our Mission,” available at: https://www.nyc.gov/site/dycd/about/about-dycd/about-dycd.page ]  [36:  The Department of Youth and Community Development, “After-school,” available at: https://www.nyc.gov/site/dycd/services/after-school.page 	]  [37:  Id.] 

V. Issues and Concerns with DYCD Programming
After-school providers are tasked with creating a welcoming environment for children with a variety of physical and emotional needs. Provider preparation can be a powerful tool to help students with disabilities succeed.[footnoteRef:38] Provider training may include specific learning strategies to properly engage, educate, and discipline students with disabilities.[footnoteRef:39] Additionally, provider training can include instruction on how to read and understand an IEP, which articulates mandated supports and accommodations.[footnoteRef:40] DYCD offers a general resource guide containing City policies and best practices designed to help people with disabilities, parents of children with disabilities, as well as providers and advocates.[footnoteRef:41] However, the guide contains no specific recommendations on after-school programming.[footnoteRef:42] Aside from the resource guide, the Committees are eager to learn what training and resources DOE and DYCD provide after-school providers to facilitate accommodations for students with disabilities.  [38:  How Teacher Preparation Programs Can Help All Teachers Serve Students with Disabilities, Center for American Progress, (Jan. 2020), available at: https://www.americanprogress.org/article/teacher-preparation-programs-can-help-teachers-better-serve-students-disabilities/ ]  [39:  Id.]  [40:  Id.]  [41:  Disability Resource Guide, Department of Youth and Community Development, available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.dycdconnect.nyc/Home/DownloadDocumentById?id=60145e7c8a644226b0425944&fileName=DYCD%20Disability%20Resource%20Guide%20January%202021.pdf ]  [42:  Id.] 

Information-sharing is also critical to ensure teachers have the resources they need to serve students. DYCD’s universal after-school intake application does not contain a prompt for parents or guardians to share their child’s IEP,[footnoteRef:43] presumably placing the onus on parents or guardians to share their child’s IEP and proactively voice the needs of the child to the after-school provider.[footnoteRef:44] The Committees are interested to understand how current policies and administrative procedures may help or hinder contracted providers who serve participating youth and children with disabilities.  [43:  DYCD Universal Participant Intake: Youth and Adult Application: available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.dycdconnect.nyc/Home/DownloadDocumentById?id=6080822f8a64421cec83aedc&fileName=DYCD%20Universal%20Participant%20Intake-Youth%20and%20Adult%20Form%20FY22%20-%20Ages%2013%20and%20Younger.pdf ]  [44:  Id.] 


VI. Conclusion
At this hearing, the Committees intend to identify the barriers and challenges DYCD after-school providers face when conducting inclusive programming for youth with disabilities. The Committees will explore how to foster greater collaboration between DOE, DYCD, and MOPD to support after-school providers and enhance programming for participants. The Committees look forward to hearing from the relevant agencies, youth advocates, and after-school program providers and discussing the steps the City can take to address gaps in services for this population. 
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